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to be reccived through the Collector, or recovered from persons
bound to pay revenue ; adding that the decision in Visudev v.
The Collector of Ratndgiri™ is in accordance with this view.
In Babdgi v. Rijardm® , this Court, in construing section 4, did
not narrow the ordinary grammatical meaning of that section
s0 as to exclude suits between private persons.

We are of opinion that the present claim comes within the
Pénsions Act, 1871 ; but asthe plaintiff succeeded in the original
Court, where the objection of the want of the certificate was not
taken, and as the certificate has been produced here, we reverse
the decree of the District Court and remand the appeal for trial
on the merits. The appellant to pay the costs in this Court
other costs to be costs in the cause,

Decree reversed.
M T LR,2Bom, 99:8 C.L.E, 41 A, 110,
@ 1. L. %, 1 Bom., 75, at p. 79.

APPELLATE CIVIL,

Before Sis Charles Savgent, K1, Clidef Justice, and Mr. Justice Birdwood.
BADBU MADIHAV SMANBIIOW, (onterxat Durespayr No. 4), ApPrer-

LaxT, . VENKATESH MANJAYA awp orners, (owrcivat PLaiwrne
ann DerExpANTs Nos. 1 aND 2), ResroNpeENTS.®

Practice—Fimting of the Court of Jirst instance—Contrury conelusion by the District
Judge without discussion  of the yrownds—Reversal of the decree—Rehearing,

The District Judge having expressed an opinion, and vecorded g finding, without
disenssing the several grounds on which the Subordinate Judge came to a con-
trary conclusion,

Held, that the findingof the District Judge ought not to he accapted,

THIS was a second appeal fvom the decision of Gilmour
McCorkell, Distriet Judge of Kinara,

Suit for partition.

The plaintiff, Venkdtesh Manjdya, alleged in the plaint that he
and defendants Nos, 1 and 2, Ndvdyan Manjiya and Upendrn

Manjéya, were brothers, defendant No. 1 heing the step-br othcr
*Second Appeal, No, 576 of 184%0.
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of plaintiff’ and defendant No. 2; that after the death of their
tather Manjdyu, which took place in 1867, the plaintitt and de-
fendant No. 2 separated from defendant No. 1, and got their
shares of the moveable property ; that the immoveable property
was left undivided, and the income thereof was enjoyed by the
three brothers according to their shares; that the plaintitf and
defendant No. 2 werc minors at the time of their father's death
that, atber attaining majoriby in the year 1886, the plaintiff de-
manded his shave of the lands from defendant No. 1, who failed
to comply with the plaintifi’s demand ; that defendant No. 1 had
alienated certain lands to defendant No. 4, Babu Mddhav Shdn-
Lhog, defendant No. 6, Ndrdyan Anant Shinbhog, and to others
(who were joined as co-defendants Nos, 8, 5.7, 8 and 14, and
were subsequently dismissed from the suit on plaintitts upplics-
tion), and that the alienations were not binding on the plaintitl.
The plaintiff, therefore, claimed separate possession of one-third
shave of all the properties mentioned in the plaint. The suit was
tiled in the year 1888.

While the suit was pending in the Court of first instance the
plaintiff and defendants Nos. 1, 2,9, 10, 11, 12 and 13 presented
a rafendme and three lists whercby they agreed that plaintiff
should take possession of the property mentioned in one of the
lists, defendant No. 1 should take possession of the property men-
tioned in another list, and defendant No. 2 should take posses-
sion of the property mentioned in the third list, subject to certain
conditions in favour of the defendants.

The suit, therefore, proceeded against defendants Nos. 4 and
6 alone.

Defendant No. 4, Bibu Mddhav Shénbhog, contended that
serial Nos. 128 to 140 and 142 to 144 had heen in the possession
and management of defendant No. 1, with other lands; that the
said serial numbers had been lying uncultivated, and defendant
No. 1 had to pay Government assessment from his own pocket,
and that, as he was going to relinquish those lands to Government,
this defendant purchased them from him in the year 1879 ; that
the plaintiff brought the suit in collusion with defendant No. 1,
and that the claim was time-barred.
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1341 Defendant No. 6, Ndrdyan Anant Shdubhog, answered that
Bisy the plaintiff, defendant No. 1 and defendant No. 2 were divided ;
Mipnav

Grimte  that he and defendant No. 12 had purchased scrial No. 146 from
Vs defendant No, 1; that defendant No. 1 had relinquished serial
Msxsiva.  No. 145 to the Government, from whom it was taken by this

defendant.

The Subordinate Judge (Rdo Sdheb N. B. Muzumddr) found
that the claim was not time-barred ; that the alienation of Sur-
vey No. 146 was not, but that the other alienations weve, binding
on the plaintift

In his judgment the Subordinate Judge made the following
observations :—

“Tt is admitted by the plaintiff and defendants Nos, 1 and 2
that the family lands were undivided, and that only the produce
was divided and enjoyed by them—exhibits 88, 104 and 107. De-
fendant No. 1 is the eldest of the three brothers, and was the na-
tural manager of the family. After the division of the moveable
property he was a trustee for the plaintiff and defendant No. 2, if
not the manager according to Hindu law. It cannot, therefore, be
said that hie had no power whatever to deal with the property
under any circumstances, If defendant No. 1 was not trustee, he
and defendant No. 4 were in adverse possession.

“It appears fromi exhibits 87, 88, 103 and 132 that scrial
Nos. 128 to 146 formed only swall portions of Kdgal Gozni
lands, These all belonged to ditferent owners, and owing to
want of union between them they were not repaired every year,
as marshy lands are always requived to be, and were damaged
by salt water, and conscquently left uncultivated for some years.
The Lhate of the lands in dispute was in the name of defendant

" No. 1, and their posscssion was with defendant No. 1 or nobody
Defendant No. 1 had to pay the assessment withoub obtaining any
profit from the lands, and thought of relinquishing them to
Government. Defendant No. 9 was also about to relinquish certain
lands of his own for the same reason.  Defendant No. 4 offered to
purchase these lands from defendants Nos. 1 and 9, and the deed
of sale, exhibit 136, was passed to hiwm by both, The fact that
these and other adjacent lands forwming part of Kigal Gazni



YVOL. XVL] BOMBAY SERIES,

lands were only fit to be relinqguished, and weve either relinguished
by different owners and then taken from Govermmnent by de-
fendant No. 4, or sold to defendant No. 4, who offered to purchase
them, is proved by the witnesses, exhibits 87,88, 103 and 132 ; by
rejindmas and kabuldyats passed to Government, being exhibits
62, 63, 64, 65, 66, 67, 68,62, 70, 71, 72,73, 74, 78, 77, 80, 81, 82 ;
and also by the deeds of sale, exhibits 187, 188, 139 and 140.
It also appears that defendant No. 4 got sulgeni leases from obhér
owners who did not like to relinguish or sell theiy lands. The
receipts, exhibits 141, 142, 148, 144 and 145 further show that
although the mother of plaintift and defendant No. 2 paid their
share of Government assessment to defendant No. 1 every vear,
she did not pay the assessment of the Kdgal lands to him.

« Under these circumstances 1 consider the sale by defendant
No. 1o defendant No. 4 of the serial Nos. 128 t0 140 and 142
to 144 was not only justifiable, bhut necessary. It appears to me
that there was acquiescence, though not express consent. on the
part of the plaintif’s mother, and subsequently on the part of the
plaintiff and defendant No. 2 themselves, in the matber of the
sale.”

Against the decree of the Subordinate Judge the plaintiff and
defendant No. 2 appealed to the District Court, which modified
the decree, and divected that plaintiff and defendant No. 2 should
cach obtain, by saras-nires partition, a one-third share in the lands
alienated by defendant No, 1 to defendants Nos. 4 and 6.

The District Judge in his judgment remarked :—

“ It is an established fact that the family of plaintiff and de-
fendants No. 1 and 2 became separate in food and residence, but
continued to hold the land in common, dividing the incowe
according to their proper shares. 1t appears that the defendant
No. 1 has been quietly alienating the estate. The question is,
had he any authority to do so? The Subordinate Judge regards
him in the light of a manager, but thinks he may have been a
trustee. Undoubtedly he was a trustee, and, as such, incom-
petent to alienate the shares of the plaintiff and defendant No. 2,
who were minors, Rven if he be regarded as manager, he has
failed to show that there was any pressing necessity to alienate
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permanently the lands to defendants Nos. 4 and 6. It was his
duty to deal with the estate as a whole, and uot piecomeal.”

Against the decree of the District Court, defendant No. 4,
appealed to the High Court.

Ghanashdm Nilkanth Nidkarni for the appellant :—The
ruling in Krishndjs Lakshman v. Sitdrdm Murarrdv® shows that
& mortgagee is not responsible for any act which the mortgagor
may have done after the mortgage. Similarly, we contend that,
it any compromise be effected by co-sharers after the sale, we can-
not he atfected by such a compromise, and the property, which we
have purchased, cannot sutfer on account thercof.

Detendant No. 1, Ndrdyan Manjdya, occupicd the position of
a manager of joint family property, and, as such, was competent
to deal with it for the benefit of all the co-sharers. As manager
he would be justified in using his discretion as to the best mode
of dealing with the property, whether as a whole or piecemeal,
and would be entitled to reasonable latitude in the exercise of
such discretion. The Subordinate Judge has referred to the evi-
dence in the case, and has given his reason for his finding that
the salo was binding on the plaintiff. The Subordinate Judge
has also remavked that there was acquiesecence on the part of
the plaintiff and defendant No 2, Upendra Manjiya. The lower
Court merely says that we failed to show that there was any
pressing necessity to alienate the lands permanently; but the
evidence referred to by the Subordinate Judge, and the reasons
given, do show that defendant No. 1 was justified in alienating
the lands. The District Judge has neither veferred to that
evidence, nor has he considered those reasons.

Nardyan Ganesh. Chamddsarkar for the respondents :—Though
there was no division by actual metes and bounds, still the plaint
distinetly states that there was division, and that the members
divided the income of the property according to their shares.
They were, therefore, tenants in common, and ecach of them had
a share in cvery parcel of the land. The lower Court was, there-
fore, right in modifying the decrec of the Subordinate J udge.

M I L. R, 5 Bow., 494,
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SARGENT, C. J. :—We do not think we ought to accept the Dis- 1&gl

trict Judge’s finding on the question whether defendant No. 1 was ul}.&n{i

. . . . MADHAV

Justified by urgent necessity in selling the land in question to de- saxpnoc

fendant No. 4, as he has expressed an opinion without discussing VENI::" _
at all the several grounds on which the Subordinate Judge caxne  Maxziva.
to a contrary conclusion. We must, therefore, reverse the decree

and send back the ease for decision after recording a fresh finding

on the issue raised by the District Judge. Tven,in the event of

the issue being found in the negative, the defendant No, 4 willstill

e entitled to the flelds which he purchased from defendant No. 1,

if, on partition of all the family lands mentioned in the plaint,

they can possibly be allotted to the sharve of defendant No. 1, on

the prineiple laid down in Uddrdm v. Rdnn O, Ndrdyan v,

Mahadw @ and Maldbalaye v. Timaya®,

Costs to abide the vesult.
Decree rerersed.
(111 Bom. IL. C, Rep., 0. @ P, 3, 1889, p, 64,
: 12 Bom. . C, Rep,, 188,

APPELLATE CIVIL.

Before Sir Charles Suvgeat, K., Chief Justice, cnd
M. Justice Divdiood,
RAMEOR GOPA'LIL, (oRIGINAL PLAINTIFY), APPELLANT, v, GANGA'RA’M,

1891,
varap KUSHA'BA, (or161NAL DEFENDANT), RESFONDRNT.*

Sepiember 30.

DPractice—Lssues— Rent-note— Litigation before Subovdinate Judge on the ground of '
oinership as well as rent-note— Omission by Appellate Court lo deeide on the question
of ownership—Reversal of decree,

Where it appeared that anissue was raised as to ownership, and that both
parties at the trial before the Subordinate Judge gave evidence on such issue
(although the claim was based, in the main, on a rent-note), and the lower
Appellate Cowrt declined to find on such issue,

IHeld, reversing the decree of the lower Appellate Court, that it ought to have
found on the issue.

TaIS was a second appeal from the decision of Khin Bahddur
M. N. Nidndvati, First Class Subordinate Judge of Dhulia with
appellate powers, '

* Second Appeal, No, 538 of 1590,



