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to Le received tliroiigli the Collector, or recovered from persons 
bound to pay revenue ; adding that tlie decision in Vdsudev v. 
The GoUector of Batndgirî '̂  ̂ is in accordance with this view. 
In Bdhuji v, Rcijdrmn^^ ,̂ this Court, in construing section 4, did 
not narrow the ordinary grammatical meaning of that section 
so as to exclude suits between pi’ivate persons.

We are of opinion that the present claim comes within the 
Pensions Act, 1871; but as the plaintiff succeeded in the original 
Court, where the objection of the want of the certificate was not 
taken, and as the certificate has been produced here, we reverse 
the decree of the District Court and remand the appeal for trial 
on the merits. The appellant to pay the costs in this Court; 
other costs to be costs in the cause,

Decrec reversed.

(1) T, L. R., 2 Bom., 99 ; S. C. L. K., 4 I, A., 119.

(2) I. L. II, 1 Bom., 75, at p. 79.
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AP.PELLA.T.E CIYIL.

Before SirCharJes Sorcjeirl, Kl.  ̂ OInef Jnsticc, and Mr. JnstJce Birdioootl. 
BA'BTT M AD H AV BTTANTSHOfx, (ouTiiTXAi. Dkfendant ISTo. 4), Appri.- 

LANT, V. VENKATESH. MANJAYA. an:d otivet^s, (oniniNAii PLAiNTirP 
Ann D efkmbani'S N os. 1 anij 2), IJaisinjXDBNTs.*

Practice—Flmling of the Gonrt ofjirnt inslrt7ice~(.!onirtir)/ coiidiidunbii the Dyrid, 
Judge 'unthout disctissloii. of the (jrointds—Jievcrsal of the decrce—Rvhearincj,
The District Judge having expressed au oxHiiiou, and vccovded a folding, \’fitlKmt 

discussing the several groiinda oxi which the Subordinate J udgc came to a con­
trary conclusion,

IleUi that the finding of the District Judge ought not to lieaccppted.

T h is  was a second appeal from the decision of Gilmoiir 
MeCorkell, District J udgc of Kanara.

Suit for partition.

The plaintiff, Vcnkatesh Manjaya, alleged in the plaint that he 
and defendants Nos. 1 and 2, Ndrayan Manjaya and IJpendra 
Maiijdya, -were brothers, defendant No. 1 being the step-brother 
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of plaintiff and defendant Fo. 2 ; that after the death of their 
father Maojaya^ which took phiee in 3S67, the phiintitf and de» 
fendant No. 2 sepa.rated from defendant No. and got their 
shares of the moveable property ; that the immoveable property 
was left undivided^ and the income thereof was enjoyed by the 
three brothers according to their shares ; that the plaintiff and 
defendant No. 2 were minors at the time of their father’s death 
that; after attaining majority in the year 1886, the plaintiff de­
manded his share of the lands from defendant No. 1, who failed 
to comply with the plaintiff’s demand j that defendant No, 1 had 
alienated certain lands to defendant No. 4, Babu Madhav Shan- 
bhog, defendant No. 6, Narayau Anant Shanbhog, and to others 
(who were joined as co-defendants Nos, o, 5, 7, 8 and 14, and 
were subsequently dismissed from the suit on plaintiff’s applicu- 
tion)j and that the alienations were not binding on the plaintiff. 
The plaintiff, therefore^ claimed separate possession of one-third 
share of all the properties mentioned in the plaint. The suit was 
filed in the year 1SS8.

While the suit was pending in the Court of first instance the 
plaintiff and defendants Nos. 1, 2, 9, 10, 11, 12 and 13 presented 
a rajiudma and three lists whereby they agreed that plaintiff 
should take possession of the property mentioned in one of the 
lists, defendant No. 1 should take possession of the property men­
tioned in another list, and defendant No. 2 should take posses­
sion of the property mentioned in the third list̂  subject to certain 
conditions in favour of the defendants.

The suit, thereforej proceeded against defendants Nos. 4 and 
6 alone.

Defendant No. 4, Babu Madhav Shanbhog, contended that 
serial Nos. 128 to 14-0 and 14? to 144 had been in the possession 
and management of defendant No. 1, with other lands; that the 
said serial numbers had been lying uncultivated, and defendant 
No. 1 had to pay Government assessment from his own pocket, 
and that, as he was going to relinquish those lands to Government, 
this defendant purchased them from him in the year 1879 ; that 
the plaintiff brought the suit in collusion with defendant No. 1, 
and that the claim was time-barred.
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Defendant No. 6, Ntirayau Anaiit SMnbhog, answei’ecl that 
the plaintiff, defendant No. 1 and defendant No. 2 were divided ; 
that he and defendant Ncj. 12 had purchased serial No. 146 from 
defendant No. 1 ; that defendant No. 1 had relinquished serial 
No. 145 to the Government, from whom it was talceu by this 
defendant.

The Snbordinate Judge (Rao Saheb N. B. Muzunidar) found 
that the claim was not time-barred ; that the alienation of Sur­
vey No, 146 was not, but that the other alienations were, binding- 
on the plaintiff.

In his Judgment the Subordinate Judge made the following 
observations

“ It is admitted by the plaintiff and defendants Nos, 1 and 2 
that the family lands were undivided, and that only the produce 
was divided and enjoyed by them— exhibits 88,104 and 107. De­
fendant No. 1 is the eldest of the three brothers, and was the na­
tural manager of the family. After the division of the moveable 
property lie was a trustee for the plaintiff and defendant No. 2, if 
not the manager according to Hindu law. It cannot, thei.'eforej be 
said that he had no power whatever to deal with the property 
under any circumstances. If defendant No. 1 was not trustee, he 
and defendant No, 4 were in adverse possession.

“ It appears from exhibits 87, 88, lOo and 132 that serial 
Nos. 1~8 to 140 formed only small portions of Kagal Gazni 
lands. These all belonged to different owjiers, and owing to 
want of union between them they were not repaired every year, 
as marshy lands are ahva3*s re((uired to be, and were damaged 
by salt waterj and consequently left uncultivated for some years. 
The Jchata of the land;; in dispute was in the name of defendant 
No. Ij and their possession was with defendant No. 1 or nobody 
Defendant No. 1 had to pay the assessment without obtaining any 
profit from the lands, and thought of relinquishing them to 
Government. Defendant No. 9 was also about to relinquish certain 
lands of his own for the same reason. Defendant No. 4 offered to 
purchase these lands from defendants Nos. 1 and 9, and the deed 
of sale, exhibit 130, was passed to him by botli. Tlie fact that 
these and other adjacent lauds forniiiig part of Etigal Gaziii



lauds were only fit to be relinquislied, and were either relinquished ŜOL 
by ditferent owners and then taken from Govermnent by de- Babc
fendant No. 4, or sold to defendant No. 4, who offered to purchase shIxbhog
them, is proved by the witnesses, exiiibits 87, 88, 103 and 132 ; by Yenkact^h 
nijindmas and koMildyais passed to Government, l^eing exhibits Manjava. 
62, 6S, 64, 65, 66, 67, 6S, 6Q, 70, 71, 72, 73, 74, 76, 77, 80, SI, 82 ; 
and also by the deeds of sale, exhibits 137, 138, 1^9 and 140.
It also appears that defendant No. 4 got mulfjeni leases from other 
owners who did not like to relinquish or sell their lands. The 
receipts, exhibits 141, 142, 143, 144 and 145 further show that 
although the mother of plaintiff and defendant No. 2 paid their 
share of Q-overnment assessment to defendant No. 1 every year, 
she did not pay the assessment of the Kdgal lands to him.

“ Under these circumstances I consider the sale by defendant 
No. 1 to defendant No. 4 of the serial Nos. 128 to 140 and 142 
to 144 W'as not only justifiable, but necessary. It appears to me 
that there \vas acquiescence, though not (express consent, on the 
part of the plaintiff's mother, and subsequently on the part of the 
plaintiff and defendant No. 2 themselves, in the matter of the 
sale.”

Against the decree of the Subordinate Judge the plaintiff and 
defendant No. 2 appealed to the District Court, Avhich modified 
the dccree, and directed that plaintiff and defendant No. 2 should 
each obtain, by 8aras-)drm partition, a one-third share in the lands 
alienated by defendant No. 1 to defendants Nos. 4 and 6.

The District Judge in his judgment remarked:—
“ It is an established fact that the family of plaintiff and de­

fendants No. 1 and 2 became separate in food and residence, but 
continued to hold the land in common, dividing the income 
according to their proper shares. It appears that the defendant 
No. 1 has been quietly alienating the estate. The question is, 
had he any authority to do so ? The Subordinate Judge regards 
him in the light of a manager, but thinks he may have been a 
trustee. Undoubtedly he was a trustee; and, as such, incom­
petent to alienate the shares of the plaintiff and defendant No. 2̂  
who were minors. Even if he be regarded as manager, he has 
failed to show that there was any pressing necessity to alienate
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permanently the lauds to defendants Nos. 4 and 6. It was his 
duty to deal with the estate as a whole, and not piecGmeal.”

Against the decree of the District Court, defendant No. 4, 
appealed to the High Court.

Ghanashmi Nilhanth Nddkarni for the appellant:—The 
ruling in Krishndji LaJcsIman v. Sitdrdni M urarm ^  whows that 

mortgagee is not responsible for any act which the mortgagor 
may have done after the mortgage. Similarlyj we contend thatj 
if any compromise be effected by co-sharers after the sale, we can­
not be atiected by bucIi  a compromise, and the property, which wo 

have purchased^ cannot suffer on account thereof.
Defendant No. 1, Narayan Manjaya, occupied the position of 

a manager of joint family property, and  ̂ as such, was competent 
to deal with it for the benefit of all the co-sharers. As manager 
he would be justified in using his discretion as to the best mode 
of dealing with the property, whether as a whole or piecemeal, 
and would be entitled to reasonable latitude in the exercise of 
such discretion. The Subordinate Judge has referred to the evi­
dence in the case, and has given his reason for his finding that 
the sale was binding on the plaintiff. The Subordinate Judge 
has also remarked that there was acquiescence on the part of 
the plaintiff and defendant No 2, ITpendra Manjaya. The lower 
Court merely says that we failed to show that there was any 
pressing necessity to alienate the lands permanently; but the 
evidence referred to by the Subordinate Judge ,̂ and the reasons 
given, do show that defendant No. I was justified in alienating 
the lands. The District Judge has neither referred to that 
evidence, nor has lys considered those reasons.

Ndvdyan GanesK Ghanddmrlcar for the respondents Though 
there was no division by actual metes and bounds, still the plaint 
distinctly states that there was division, and that the members 
divided the income of the property according to their shares. 
They were, therefore, tenants in common, and each of them had 
a share in every parcel of the land. The lower Court was, there­
fore, right in modifying the decrec of the Subordinate Judo-eO *

(1) I. Jj. K,, 5 Bom., 4.-9(?,
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S a r g e n t . C, J. :— We do not think we oiiglit to accept the D is­

trict Judge’s finding- on the question whether defendant No. 1 was 
justified by urgent necessity in selling the land in question to de­
fendant No. 4, as he has expressed an opinion without discussing 
at all the several grounds on which the Subordinate Judge came 
to a contrary conclusion. We must, therefore; reverse the decree 
and send back the case for decision after recording a fresh finding 
on the issue raised by the District Judge. Even, in the event of 
the issue being found in the negative, the defendant No. 4 will still 
lie entitled to the fields which he purchased from defendant No. 1, 
if, on partition of all the family lands mentioned in the plaint, 
they can possiblj’ be allotted to the share of defendant No. 1, on 
the principle laid down in U’ddram v. Rdnn Nurdyan v. 
Mahadib and Malidhalaya v. Timdyn̂ '̂ K

Costs to aliide the result.
Decree rerersech 

(1) 1] Bom. IT. C. Rep., 70. P. J., 1S89, p. 94.

12 Bom. H. C. Rep,, ir.8.
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APPEIjLATE c iv il .

Before Sir Cltarles Kt., ClrieJ' Justice, and
Mr. Jusiiee Bird wood.

Pv,A.'MKOR GOP A'LJI, (orig in a l P la in t if f ) , A ppellant, v, GANGA'EA'JVI, 
valad  K U B H A 'B A , (oitifiiNAL D efendant), Eespondent."

Practku-—Issuc.^-Eent-nole—Litigation before Snhordinate Judge on the gt'owid of 
ou.mersh'qy as vjella,s rent-noie—Omission by Apvdlate Court lo decide on the tiuestion 
of oivnershq)—Bevcrsal of decree.
Where it appeared that an issue was raised as to ownersliip, and tliat both 

parties at tlie trial liefore the Subordinate Judge gave evidence on such issue 
(although the claim was based, in tlie main, on a rent-note), and the lower 
Appellate Court declined to find on such issue,

Jleld, reversing the decree of the lower Appellate Court, that it ought to have 
found on the issue.

T h is  was a second appeal from the decision of Khan Bahadur 
M. N. Nanavati, First Class Subordinate Judge of Dhulia with 
appellate powers.

* (Second Appeal, ISTo. 53S of 1890,

1891.
Sepiemler 30.


