
189U m e i i t  t o  b e  d e t e r m i n e d .  B u t  l o o k i n g  to t h e  l a n g u a g e  o £  s e c -

K a s h im  t i o n  1 5 ,  w h i c h  c l e a r l y  c o n t e m p l a t e s  t h e  r e f e r e n c e  o f  s u c h  a

A w raB i d i s p u t e  b e i n g  p r o v i d e d  f o r  i n  t h e  s u b s e q u e n t  p a r t  o f  t h e  A c t j

AND T h e  - ^ e  t h i n k  t h a t — a s  t h e r e  i s  n o  o t h e r  p r o v i s i o n  m a d e  f o r  i t — w e
Collector ,

OFBmLGAVM. s h o u l d  g i v e  t h e  t e r m  ‘^ a p p o r t i o n m e n t / ^  i n  P a r t  I V ^  a  l i b e r a l

c o n s t r u c t i o n  a s  i n c l u d i n g  t h e  c a s e  w h e r e  t h e  C o u r t  h a s  t o  d e c i d e  

b e t w e e n  r i v a l  c l a i m a n t s  o f  t h e  e n t i r e  c o m p e n s a t i o n .  I t  i s  t o  b e  

f u i ’t h e r  r e m a r k e d  t h a t  a l l  s u c h  d i s p u t e s  m a y  e n d  i n  a n  a p 

p o r t i o n m e n t  o f  t h e  c o m p e n s a t i o n .  A n  a p p e a l  w i l l ^  t h e r e f o r e ,  i n  

o u r  o p i n i o n ^  l i e  i n  t h i s  c a s e .  T h e  D i s t r i c t  J u d g e  w a s  w r o n g  i n  

s u p p o s i n g  t h a t  t h e  c l a i m a n t s  h a d  m a d e  a n y  a d m i s s i o n s  o n  w h i c h  

t h e  c a s e  c o u l d  b e  r i g h t l y  d i s p o s e d  o f .  H e  o u g h t  t o  h a v e  g i v e n  

t h e  p a r t i e s  a n  o p p o r t u n i t y  o f  a d d u c i n g  t h e i r  e v i d e n c e .  W e ,  

t h e r e f o r e ,  r e v e r s e  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  J u d g e ^  a n d  r e m a n d  

t h e  c a s e  f o r  r e - h e a r i n g .  C o s t s  t o  a b i d e  t h e  r e s u l t .

Decree reversed and case remanded.
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Before Sir Chmies Sargent  ̂ Kt., Chief Justice, and Mr. Xmikc Birdwood. 
D ATTA'TEA.YA VITH AL, (oRiaiNAr. P lain tiff), Ai-pjiiLLANT, v- 

Augxi8t 12 M A H A 'D .i'JI PARASH RA'M  and otukrs, (original Defendants)^
.— 1—--------  R espondents.*

Sheri’' lands—Lease hj Government for a certain number of years—Partition—
Section 265 of the Civil Procedure Code {Act XIV of 1882J—General rule of
Hindu, law as to 2>artiiion.

Uiider sectioii 2Go of the Civil Procedure Code (Act X IV  of 1SS3) a Civil 
Court cannot effect partition of lands payiiig revenue to Goveninient. The 
Collector alone is empowered under that section to do so.

The general Hindu law aa to partition, which lays down that, exccpt in 
certain special cases determined by family custom or usage, partition of all 
family property can be made, is applicable to aheri lands leased by Gov. 
ernment for a certain number of years ; there is no Act of Legislature which 
excludes lands leaised by Goverinnent from its operation.

This w a s  a  s e c o n d  a p p e a l  f r o m  t h e '  d e c i s i o n  o f  K h d n  B a h a d u r  

M .  N .  N d n a v a t i ,  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  o f  B a t n d g i r i ,  

w i t h  a p p e l l a t e  p o w e r s .

Suit for partition.
■̂ Second Appeal, No* 559 of ISSOi
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T h e  f a c t s  o f  t h e  c a s e  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  t h i s  r e p o r t  

w e r e  a s  f o l l o w s  :—

T h e  p l a i n t i f f ,  D a t t d t r a y a  V i t h a l  K n l k a r n i ,  a l l e g e d  t h a t  t h e  

p r o p e r t y  i n  d i s p u t e j  i n  a l l  e i g h t e e n  thikcms, w a s  t h e  j o i n t  p r o 

p e r t y  o f  t h e  p l a i n t i f f  a n d  d e f e n d a n t s  N o s .  1 — 6 ; t h a t  h e  w a s  

e n t i t l e d  t o  o n e - t w e l f t h  s h a r e  t h e r e i n ; t h a t  t h e  f i r s t  s e v e n t e e n  

tJdhans w e r e  t a k e n  o n  l e a s e  f r o m  t h e  G o v e r n m e n t  i n  t h e  y e a r  

1 8 4 5 - 4 6  ; t h a t  t h e  l a s t  tkikmi, N o .  1 8 ,  w a s  s o  t a k e n  i n  t h e  y e a r  

1 8 5 2 - 5 3  i n  t h e  n a m e  o f  P a r a s h r d m  Y a s l i v a n t ,  f a t h e r  o f  d e f e n d a n t  

No. 1 ;  t h a t  i n  t h e  y e a r  1 8 7 1 - 7 2  t h e  s h a r e r s  s e p a r a t e d ,  a n d  e n 

j o y e d  t h e  p r o f i t s  o f  t h e i r  s e p a r a t e  s h a r e s  t i l l  t h e  y e a r  1 8 7 9 - 8 0 ,  

w h e n  d e f e n d a n t  N o .  1 , M a h s i d a j i  P a r a s h r a m  K u l k a r n i ,  c a u s e d  

o b s t r u c t i o n  t o  t h e  p l a i n t i f f s  e n j o y m e n t .  T h e  p l a i n t i f f ,  t h e r e 

f o r e ,  s o u g h t  f o r  p a r t i t i o n  a n d  s e p a r a t e  p o s s e s s i o n  o f  h i s  o n e -  

t w e l f t h  s h a r e ; o r ,  i n  t h e  a l t e r n a t i v e ,  i f  p a r t i t i o n  c o a i d  n o t  h e  

e f f e c t e d ,  t o  b e  d e c l a r e d  e n t i t l e d  t o  t h e  j o i n t  p o s s e s s i o n  o f  h i s  s h a r e .  

T h e  p l a i n t i f f  a l s o  c l a i m e d  m e s n e  p r o f i t s .

D e f e n d a n t  N o .  1, M a h a d a j i  P a r a s h r a m ,  a n s w e r e d  t h a t  h e  h a d  

s o l d  h i s  i n t e r e s t  i n  thiJcan N o .  1 8  t o  d e f e n d a n t  N o .  Z a v i e r ,  

b u t  t h e  s a l e  w a s  i n v a l i d  a n d  i n e f f e c t u a l ; t h a t  t h e  c o - s h a r e r s  h a d ,  

u n d e r  a n  a g r e e m e n t ,  p l a c e d  t h e  p r o p e r t y  i n  d i s p u t e  u n d e r  h i s  

m a n a g e m e n t  o n  c o n s i d e r a t i o n  o f  h i s  p a y i n g  t h e m  a  c e r t a i n  q u a n 

t i t y  o f  p r o d u c e ,  a n d  R s .  3 0  i n  c a s h ;  t h a t  t h e  s a i d  a g r e e m e n t  

w o u l d  o p e r a t e  a s  a  b a r  t o  p a r t i t i o n  ; a n d  t h a t  t h e  s u i t  w a s  t i m e -  

b a r r e d .

D e f e n d a n t  N o .  2, G - o v in d  V e n k a j i  K u l k a m i ,  h a v i n g ’ d i e d  

a f t e r  t h e  i n s t i t u t i o n  o f  t h e  s u i t ,  w a s  r e p r e s e n t e d  b y  h i s  s o n  

B h d s k a r  G o v i n d  a n d  g r a n d s o n  V ^ m a n  V e n k a j i ,  w h o  s u p p o r t e d  t h e  

p l a i n t i f f ’s  c l a i m ,  a n d  a s k e d  f o r  t h e  p a r t i t i o n  o f  h i s  s h a r e .

D e f e n d a n t  N o .  3 ,  J a g a n n ^ t h  Y i t l i a l  K u l k a r n i ,  a l s o  d i d  t h e  

s a m e .

D e f e n d a n t s  N o s .  4, 5  a n d  6, R a g h u n a t h  V i t h a l  K u l k a m i ,  

N a r a y a n  V i t h a l  K u l k a r n i  a n d  S i t ^ r ^ m  G h d n d s h a m  K u l k a r n i j  

d i d  n o t  p u t  i n  a n  a p p e a r a n c e .

D e f e n d a n t  N o .  7 , Z a v i e r  J e r e m i a s  J o a o  V i t o r i n o  D e S o u z a ,  s e t  

u p  a n d  r e l i e d  o n  h i s  p u r c h a s e  o f  thilccm, N o .  1 8 ,  f r o m  d e f e n d 

a n t  N o .  1 .

1891.

D a t t a t k a t a
V i t h a l

V.
SIa h a d a j i

P a k a s h e a m .
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1891., . The SulDordinate Judge (Khan Baliadur Ruttonji Mancherji)
D a t t a t e a y a  found inter alia (1) that defendant No. 1 did not hold the 

fMkans iu dispute from his hliauhands as a permanent tenant, but 
was entitled to the sole management thereof, and his hliauhands 
were entitled to claim from him their shares of the net profits; (2) 
that partition could not be allowed ; (3) that the sJi,eri tliihans in 
suit were not partible^ and (4) that the plaintiff was entitled to a 
decree declaring his one-twelfth share in the net profits of the 
thihcms, and nothing more. The Subordinate Judge passed a 
decree accordingly.

Against the decree of the Subordinate Judge the plaintiff 
appealed to the District Court; which confirmed it.

In his judgment the Subordinate Judge made the following 
remarks:—

“ The property in suit is sluwi lands; and the plaintiff in 
liis deposition states that  ̂ since the term of the lease was to 
expire in a very few yearSj the first defendant was allowed to 
hold them on the ground that he was to pay the other sharers 
their shares of the profits thereof. This is tho ‘ tliardv’ (agree
ment) relied upon by tho first defendant^ and it is thus fully 
admitted. Mr. Kulkarni, relying on the decision on the point 
at I. L. K , 7 Bom.j 538, said that the ‘ fhardv^ invalid. 
But the plaintifii" in deposing to it does not say that the ‘ tJiCirdv ’ 
was never to divide. It cannot, therefore, be bad in law on the 
ground mentioned in the decision referred to. But here it is not 
so much this ‘ thardv’ that stands in tlie way of the partition 
sought for, as tho nature of the property sought to be partitioned. 
It is admittedly ’ lands  ̂obtained on lease from Govern
ment. The first and seventh respondents’ pleaders contended 
that no leasehold property could ever be divided. * 'S'' No
authority was cited, on the one side or tlie other, to show 
whether ‘ slieri ’ lands are partible or not. Section 265 of the 
Civil Procedure Code suggests that they are partible, for it 
makes no distinction between revenue-paying lan<l of one sort 
and any other sort. However, on consulting authorities, I find 
that it is only permanently settled lands that are jiartible, and 
not those that are but temporarily settled, like the lands in suit.
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V i d e  Muttih v . KadalalagcfP-'i; B a d r i  R o y  v. Bhugwat Ndrcmi 
JDoheŷ -'̂ ;  Ajoodliya Pevsdd v. G o l le e t o r  o f  Burhkungalt^^.

Against the decree of the District Court the plaintiff appealed 
to the High Court,
SJidntdrdm Ndrdyen (Government Pleader) for the appellant:— 

The lower Court was wrong in holding that the property in 
dispute was from its very nature not partible. The property is 
slieri land,-—that iŝ  Grown land let out by Government foi: a 
particular number of years. Formerly such lands were let out 
l)y Government on A’ery easy terms. The lower Court lias not 
taken a correct ^'iew of the rulings which it has made appli
cable to the present ease. In Muftn v. Kadalalaga the point 
was whether partition should bo effected by the Collector, or by 
the Commissioner appointed by the Court. The decision in 
Badri Roy v. Blmgicat Ndrdin Dohey lays down that it is the 
Collector who is to effect partition of property paying revenue 
to Government, The case of Ajoodhtjn Persdd. v. Golleetor of 
Biirhlinngah is also inapplicable, because it depends upon the 
provisions of the Butwara Act, which i.s in force in Bengal. The 
general principle of Hindu law is that all immoveable property 
is divisible, and so long as no special custom or usage is proved 
with respect to the indivisil>ility of the property in dispute^ the 
ordinary principle must prevail. The lower Court itself says 
that section 265 of the Civil Procedure Code seems to be appli
cable to the present ease, and yet, having taken an erroneous view 
of the eases referred to, it held the property to be indivisible.

Shdmrdv Vifhid for respondent No. 7 :—The lower Court 
held that the interest which the Government granted under the 
lease was not partible. Skeri holdings do not stand on the 
same footing with the holdings under survey temire. In the 
present easCj a lease for thirty years was granted by the Govern
ment j and the lower Court, therefore, held that as there was a 
grant of a limited interest only, not the land, but only its in
come could be partitioned. If the land be divided during the 
existence of the lease, the Government will be put to great in
convenience after the expiration of the period meiitioned in the 

m I. L. E„ 6 Mad,, 97. ©  I. L. K., 8 Calc,, 649.
Ca) L L, S., 9 Calc.,419,
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1891. lease. This circumstance was present to the mind of the Court 
Da-wItbaya when it held that the land was not liable to partition. The 

YxvBA.'Lj Qoiiector would naturally object to the partition ol; such laud.
Mmshslidh JeJiclngirsMJi T a h y a r l i h d n  for respondent No. 1.
VasiLdeo Gopdl Bhanddrkar for respondents Nos. 2—-5.
S a r g e n t ,  C . J .  ;— The lands in question are admittedly shori 

landsi leased by Government for thirty 3?'ears. The Subordinate 
Judge lias held, on the authority of MuUu v. Kudalalagd'^\ 
Badri Boy v. Bhugwat Ndrdin Dohet/-\ and Ajooclhya Per sad 
V, O.olleetor of I)urbhun{j((M^\ that such lands, as being only 
temporarily settled, are not partible. The ruling in Muth  ̂
V. Kudalalaga, that section 265 of tlie Civil Procedui'e Code 
does not apply to myatwciri land, but only to permanently 
settled estates, has never’ been the construction placed on that 
section in this Presidency. The other cases do not I'olate to 
leasehold lands, nor would they suppoi’t the view taken by tlie 
Subordinate Judge, even if they did so relate. 'i?he decision in 
Badri Roy v. Bhugwat ^drmn Bohey is inerely to the effect 
that the partition of revenue-paying land cannot be effected ].)y 
the Civil Court, which is precisely what section SGT) pi’ovides, 
lixAjoodhya Persdd v. CoUector (yf'Diirhh.nmjtili nobbing turned 
on the lands being permanently settled. The general Hindu 
law, except in certain special eases determined by family custom 
and usage; allows of the partition of all family iiropei'ty ,̂ and 
there is no Act of the Legislature which excludes lands leased 
by Government from its operation ;--and hxstly, th(i lauds in 
suit come witliin the terms of section ?.G5 as revenue-«paying' 
lands, the actual partition of which is entrusted to the Collector 
himself. As to the second issue, the Subordinate Judgv. has record- 
ed a finding that the thardv was a l.)ai' to ]iarfcition ;— !>ut as lie 
gives no reasons for his finding', and indeed in hisjudgnient uses 
language which would seem to imply that he liad not arrived at 
a distinct opinion on the question, we cannot accept liis finding. 
We mustj therefore, reverse the decree, and send back the case 
for a fresh decision. Costs to a].)ide the result.

Dpcrfe. reversed.
(U I. L. R., C MacL, 07. (2) I. L. S Calc.,

I. L. R,, 9 Calc,, 419.
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