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Plntllltlff is nob the legal representative, as on her own statement
" she would appear to be, there should have been an application
made to strike her name off, as not filling that capacity. There

has been nothing of the sort. The summons must be dismissed.

Attormeys for the plaintiff:—Messvs. Little, Smith, Freve and
Nicholson, ,
Attorneys for defendants:—Messrs.  Payne, Gilbert «nd
Sayant., ‘

APPELLATE CIVIL

Defore Sir Charles Sargend, W, Chicf Justice, and Mr. Justice Divdwood.
GOPA'L NA'NA'SHLET, (ori1gINAL DEFENDANT), APPRLLANT, ». JOHA'RI-
MAL varap JITA'JL, (oRIGINAL APPLICANT), RuSPONDENT,#
DADA BALSHET, (orteINaL Durennany), Arpeiraye, v. JOMA'RIMAL
varad JITA'JT, (ORtGINAL ATPLICANT), RESPONDENT.

Altachment—Partition decree— Money decree—ddjustment of pertition decree after
attachment— Adjustment  invalid— Saleclle property "—Civil Proceditre Code
(Aot X1V of 1882), Seos, 266 and 273,

The particular procedure prescribed by seetion 273 of the Civil Procedure Code
(Act XIV of 1882} is clearly confined to money decrees, and, therefore, such
decrees camiot be gold after being attached ; all other decrees are both attachable,
and saleable, as “‘ saleable property, ”’. under section 266 of the Code.

/i decvee boing attached ng directed by section 273 of the Civil Proceduwrs
Code, its adjustment subsequent to such attnchment connot he recognized hy
the Court.

Turs was an appeal from an order passed by Khén Sdheb
L. G. Fernandez, First Class Subordinate Judge of Nisik, in
proceedings in execution of a deeree,

The facts of the case necessary for the purpose of this 1‘ep01t
were as follows :— v

Oné Govind Néndshet Shimpi brought a partition suit (No,
340 of 1880) in the Court of the Mgt Class Subordinate J udge
of Nésik against Gopél Ndndshet Shimpi, Did4 Balshet Shimpi
and others, and obtained & decree on the 22nd December, 1883
While the 'said decree was being exceuted, one Konddji valad

* Appeal No. 12 of 1891, + Appeal No, 42 of 1891,



VOL. XVL] ‘ BOMBAY BERIES.

Vithoji obtained a money deeree in the Subordinate Judge’s Court
at Yeola against Govind Ndnd, and assigned it to one Ndrdyan
Rdmji, who in execution thereof on the 26th October, 1886, pre-
sented an application for the attachment of Govind Nénd’s parti-
tion decrec, Consequently a prohibitory order was issued, on the
30th October, 1886, by the Subordinate Judge of Yeola, under
section 278 of the Civil Procedure Code (Act XIV of 1882), and
served upon Govind Ndnd; a notice was also sent to the Courf
of the Fivgt Class Sobordinate Judge of Néasik on the 30th
Decewber, 1836, to stop the execution of the partition decree.
Afterwaids, in the year, 1888, Govind Ndnd and Gopdl effected
an adjustment of the partition decree, On the 4th January, 1889,
the partition decree was sold in execution of the money . decres
against Govind Nénd, and was purchased by Johdrimal valad
Jitdji, who having presented an application for execution, Gaopél
Néngshet and Dddi Didlshet contended that the deeree was
satisfied ; that the original decree-holder had entered satisfaction
thereon ; and that the decrce could not be sold.

The Subordinate Judge disallowed the objections, and granted
Johdrimal’s application.

Against the order of the Subordinate Judge, Gopal Néndshet
and Dddd Bélshet preferred appeals Nos, 12 and 42, respectively,
to the High Court.

Shivrdm Vitthal Blanddrkar for the appellants:—We contend
that the original partition decree could not be sold in execution
of the money decree, and that Gopdl Ndnd was not precluded
from effecting adjustment of the former decree.

The decree could not be sold, especially as it was a partition
decree. Section 273 of the Civil Procedure Code does not con~
template the sale of a decree—=Sultin Kuar v. Gulzdri Lal®;
Tiruvengada v, Vytholinga®, The rules laid down in the Civil
Procedure Code with respeet to the sale of moveable and im-
moveable property cannot apply to a decrce, hecause the pur-
chaser of a decree does not necessarily stand in the position of
the decrec-holder. In the present case the person who applied
or the sale of the partition decrec was not the deeree-holder.

GOILL R, All @ I L. R,, 6 Mad., 418,
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himself under the money deeree; he was the assignee of that
decree-holder, and, therefore, was not entitled to execute the
decree against ws, who were not the judgment-debtors under
that decree. The transferec of the decree is not entitled to have
exeention as of vight—Jdvermdl v. Umdgi .

Owing to the present proceedings we have suffered great

hardship. Under the adjustment we have already satisfied the
decree, and we are now called upon to satisfy it over again, We
submit, as no prohibitory order was served upon us under section
273 of the Civil Procedure Code, we were not precluded from
effecting the adjustment,
! Ddji Abdji Khare for the vespondent :—The point whether a
decree can be sold or not was argued, aud the sale was recognized,
in Naigar Timdpa v. Bldskar Parmaya®. While the proceedings
in execution under the money deerce were going on, the judg-
ment-debtor, Govind Nand, applied for stay of execution, and
the present appellant then gtood surety for him. So when the
partition decree was subsequently adjusted, the appellant had
full knowledge of the money decree and the proceedings under
it, The adjustment was, therefore, fraudulent and collusive,

A deeree can be attached—Piince Gloldm Mahomed v. Indrd-
Chand, Jahwri®, If it can be attached it follows that it can
besold, The above ruling was under scetion 205 of the old
Procedure Code (Act VIIT of 1859), but that section corresponds
with section 266 of the present Code (Act XIV of 1832),

Shigram Vetthal Bhanddarkar in reply.

SaraEyy, C. J. —The fivst point in this appeal is whether
the decree of 1883 for the partition of immoveable and move-
able property could he sold after attachment. Tt has been held
in Sultdn Kuer v. GQulzdri Lal® and Liruvengada . Vythi-
linga®, that o money decrce cannot be sold after being
attached, by reason of the particular procedure prescribed by
section 273, Civil Procedure Code. But that procedure is
clearly confined to money deerees, All other decrces are both

® I L. R, 9 Bom, 179, ® 7 Beng. L. R., 318.

@1, L. R., 10 Bom,, 444, @ L L. R, 2 All, 290.
%) L. L. B, G Mad., 418.
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attachable, and saleable as “saleable property,” under section
266. With respect to the adjustment of the decree, relied on
by the appellant, between Govind Nind and himself in 1888,
as it was subsequent to the notice given on 30th December, 1385,
to the Ndsik Court, as divected by section 273, the Court of
Nésik had no power to sanction it, it being expressly forbidden
by that section frow proceeding further with the execution of the
decrec, and the adjustment cannot, thevefore, he now recognized
by the Court. We must, therefore, confirm the order of the
Court below with costs.
Order confirmed,

APPELLATE CIVIL.

Before 8ir Charles Sargent, Ke., Olief Justice, and 3r. Justice Birdwood.
KA'SHIM vatap KAMA'L NA'TK, (or1cisAL PLAINTIFF), APPELLANT, v,

AMINBIxox GAVASUMIYA axp THE COLLECTOR OF BELGATUM,
(or1cINAL DEFENDANTS), REsPoNDENTS.®

Land Aequisition Aet (X of 1870), Parés III and IV, Sces, 3, 14, 15, 38 and 3%
—Reference by the Collector to the District Judye—Questions of conflicting claims
to title—Persons claiming interestin the compensation—°° dpportionment,” con-
struction of the term—District Judge's order—~dppeal,

A Collector having acyuired land under the provisions of the Land Aequi-
sition Act (X of 1870), and a ymestion having arisen ns $o the right %o the
compensation—cach of two rival claimants claiming exclusive title to the whole
of the compensation awarded—the Collector referred the question to the decision
of the District Judge under section 15 of the Act, The District Judge having
decided the guestion in favour of one of the claimants, the other appealed to
the High Court. In appeal, it was contended that as the provisions of the
Land Aequisition Act apply only to cases in which there is a dispute as to the
apportionment of compensation, and as in this case each of the claimants laid
claim to the entire amount of the compensation, the order passed by the District
Judge was not appealable under the provisions of the Act, as there was no gues-
tion of apportionment to be determined.

Held, that looking to the language of section 15 of the Land Acquisition Ack (X
of 1870), which cleaxly contemplates the reference of such-a dispute as this being
provided for in a subscquent part of the Act, and as there is no other provision
in the Act made for it, the term “apportionment” in Part IV should be given a
liberal construction, as including the case where the Court has to decide between
rival claimants to the entire compensation, The order of the District Judge was,
therefore, appealable,

* Appeal No. 30 of 1891,
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