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1892,

; D.,I>. 
Torregrosa

p.
> P e A o j i  

K c je j i ,

p l a i n t i f f  i s  n o t  t l i e  l e g a l  r e p r e s e u t a t i v e ,  a s  o n  l i e r  o w n  s t a t e m e n t  

s h e  w o u l d  a p p e a r  t o  b e ^  t h e r e  s h o u l d  h a v e  b e o n  a n  a p p l i c a t i o n  

m a d e  t o  s t r i k e  h e r  n a m e  o f f ,  a s  n o t  f i l l i n g  t h a t  c a p a c i t y .  There 
l i a s  b e e n  n o t h i n g  o f  t h e  s o r t .  T h e  s u m m o n s  m u s t  b e  d i s m i s s e d .

A t t o r n e y s  f o r  t h e  p l a i n t i f f :— Messrs. LUtle, Smithy Frere mid 
Nicholson,

r A t t o r n e y s  f o r  d e f e n d a n t s : - —M e s s r s .  Payne, Gilbert and 
Baymii,

A P P E L L A J C E  O I V I L ,

Before S'n' Charles SargGni, Kt., Chu'J Justice, and Mr. JusHw Blnlwml.- 
, iSSJi. G-OPA'L HA',NA'SHET, (oEiGinAL Defendant)? Appellant, ». JOHA'EI-

. MAL VAiAD JITA'JI, (oiiigimal Applican'd), E espgndmnt,*

PA'DA BALSHET, (original Defendant), Appellant, v . JOHA'EIMAL 
valad JITA'JI,(ouiginal Applicant), B.EyroNDENT.t

Attachment—Partition decree—Money deerce—Adjudment of 2MriUion decree after 
attcwlimmt—Adjiistment invcdid--—̂ 'Srdmhle firopertji'’—Oivil Promhlre Code 
[Act XIV of 1882), Sees. 2G6 and 273.

The particular pi'ocecUire prescribed by section 273 of the Civil Procedure Code 
(Act XIV of 1882) is clearly coiiiiuecl to money decrees, and, therefore, micli 
decrees cannot be sold after being attached; all other decrees are both attachable, 
aud saleable, as “ saleable property, ”,nuder section 2GG of the Code.

A  decree being attached as directed l)y section 273 of tlio Civil Procedure 
, Code, its adjustment sv;bsequent to i3uch attachment cannot be recognized by 
the Court.

T his w a s  a n  a p p e a l  f r o m  a n  o r d e r  p a s s e d  b y  K h a n  Si5,heb 

L . G-. F e r n a n d e i i ,  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  of N a s i k ,  ie 
p r o c e e d i n g s  i n  e x e c u t i o n  o f  a  d e c r e e .

T h e  f a c t s  o f  t h e  c a s e  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  t h i s  r e p o r t  

w e r e  a s  f o l l o w s  :—

O n e  G b v i n d  N d n a s h e t  S h i m p i  b r o u g h t  a  p a r t i t i o n  s u i t  

S 4 0  o f  1 8 8 0 )  i n  t h e  C o u r t  o f  t h e  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  

o f  N ^ s i k  a g a i n s t  G o p d l  N a n a s h e t  S h i m p i ^  D i k U  B a l s h e t  S h i m p i  

a n d  o t h e r s ,  a n d  o b t a i n e d  a  d e c r e e  o n  t h e  2 2 n d  D e c e m b e r ,  3 8 83*  

W h i l e  t h e  s a i d  d e c r e e  w a s  b e i n g  e x e c u t e d ^  o n e  K o n d d j i  v a l a d  

Appeal No. 13 of 1S91. tA)>peal No, 42 of 1891,



V i t h o j i  o b t a i n e d  a  m o n e y  d e c r e e  i n  t h e  S u b o r d i n a t e  J u d g e ’s  C o u r t

a t  F e o l a  a g a i n s t  G - o v in d  Ndnd, a n d  a s s i g n e d  it to one NArayan QopI l
• • A 7ST A STT

E a m j i ,  w h o  i n  e x e c u t i o n  t h e r e o f  o n  t h e  2 6 t h  O c t o h e r j  1 8 8 6 ^  p r e ~  '

s e n t e d  a n  a p p l i c a t i o n  f o r  t h e  a t t a c h m e n t  o f  G r o v i n d  N j i n a s  p a r t i -  ’

t i o n  d e c r e e .  C o n s e q u e n t l y  a  p r o h i b i t o r y  o r d e r  w a s  i s s u e d ,  o n  t h e  B a l sh e t

3 0 t h  O c t o b e r ,  1 8 8 6 ,  b y  t h e  S u b o r d i n a t e  J u d g e  o f  Y e o l a ,  u n d e r  J o h a r im a i,.

s e c t i o n  2 7 3  o f  t h e  C i v i l  P r o c e d u r e  C o d e  ( A c t  X I V  o f  1 8 8 2 ) ,  a n d  

s e r v e d  u p o n  G o v i n d  N a n a ; a  n o t i c e  w a s  a l s o  s e n t  t o  t h e  O o u ri>  

o f  t h e  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  o f  I S f a s ik  o n  t h e  3 0 t h  

D e c e m b e r ,  1 8 8 6 ,  t o  s t o p  t h e  e x e c u t i o n  o f  t h e  p a r t i t i o n  d e c r e e .

A f t e r w a r d s ,  i n  t h e  y e a r ,  1 8 8 8 ,  G o v i n d  N a n a  a n d  G -o p a l  e f f e c t e d  

a n  a d j u s t m e n t  o f  t h e  p a r t i t i o n  d e c r e e .  O n  t h e  4 t l i  J a n u a r y ,  1 8 8 9 ^  

t h e  p a r t i t i o n  d e c r e e  w a s  s o l d  i n  e x e c u t i o n  o f  t h e  m o n e y , d e c r e e ,  

a g a i n s t  G r o v in d  N a n a ,  a n d  w a s  p u r c h a s e d  b y  J o h a r i m a l  v a l a d  

J i t a j i ,  w h o  h a v i n g  p r e s e n t e d  a n  a p p l i c a t i o n  f o r  e x e c u t i o n ,  f x Q p a l  

N 'a n j i s h e t  a n d  D t i d ; t  B a l s h e t  c o n t e n d e d  t h a t  t h e  d e c r e e  w a s ,  

s a t i s f i e d ; t h a t  t h e  o r i g i n a l  d e c r e e - h o l d e r  b a d  e n t e r e d  s a t i s f a c t i o n ,  

t h e r e o n ; a n d  t h a t  t h e  d e c r e e  c o u l d  n o t  b e  s o l d .

T h e  S u b o r d i n a t e  J u d g e  d i s a l l o w e d  t h e  o b j e e t i o n S j  a n d  g r a n t e d  

J o h a r i m a l ’s  a p p l i c a t i o n .

A g a i n s t  t h e  o r d e r  o f  t h e  S u b o r d i n a t e  J u d g e ,  G o p £  N i i n ^ s h e t  

a n d  D a d a  B a l s h e t  p r e f e r r e d  a p p e a l s  N o s .  1 2  a n d  4 2 ,  r e s p e c t i v e l y ^  

t o  t h e  H i g h  C o u r t .

SMvrdm Vitthdl BJianddrJcar f o r  t h e  a p p e l l a n t s ;— W e  c o n t e n d  

. t h a t  t h e  o r i g i n a l  p a r t i t i o n  d e c r e e  c o u l d  n o t  b e  s o l d  i n  e x e c u t i o n  

o f  t h e  m o n e y  d e c r e e ,  a n d  t h a t  G o p a l  N a n a  w a s  n o t  p r e c l u d e d  

f r o m  e f f e c t i n g  a d j  u s t m e n t  o £  t h e  f o r m e r  d e c r e e .

T h e  d e c r e e  c o u l d  n o t  b e  s o l d ,  e s p e c i a l l y  a s  i t  w a s  a  p a r t i t i o n  

d e c r e e .  S e c t i o n  2 7 3  o f  t h e  C i v i l  P r o c e d u r e  C o d e  d o e s  n o t  c o n ­

t e m p l a t e  t h e  s a l e  o f  a  decvee— Sultan Kuar v .  Onlzdri LdÛ >, 
Tiruvengada v .  YythiUnga^-K T h e  r u l e s  l a i d  d o w n  i n  t h e  C i v i l  

P r o c e d u r e  C o d e  w i t h  r e s p e c t  t o  t h e  s a l e  o f  m o v e a b l e  a n d  i m ­

m o v e a b l e  p r o p e r t y  c a n n o t  a p p l y  t o  a  d e c r e e ,  b e c a u s e  t h e  p u r ­

c h a s e r  o f  a  d e c r e e  d o e s  n o t  n e c e s s a r i l y  s t a n d  i n  t h e  p o s i t i o n  o f  

t h e  d e c r e e - h o l d e r .  I n  t h e  j ^ r e s e n t  c a s e  t h e  p e r s o n  w h o  a p p l i e d  

o r  t h e  s a l e  o f  t h e  p a r t i t i o n  d e c r e e  w a s  n o t  t h e  d e c r e e - h o l d e r .

(1) I. L. R , 2 All., 290, (2) I. L. R., 6 Mad... 418.
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V.
JOHARIMAL 

JIND D I d A 
B iL S H ST

1891. himself u n d e r  t h e " m o n e y  d e c r e e ; h e  was t h e  a s s i g n e e  of t h a t  

d e c r e e - h o l d e r ^  a n d ,  t h e r e f o r e ,  w a s  n o t  e n t i t l e d  t o  e x e c u t e  t h e  

d e c r e e  a g a i n s t  u s ^  w h o  w o r e  n o t  t h e  j u d g m e n t - d e b t o r s  u n d e r  

t h a t  d e c r e e .  T h e  t r a n s f e r e e  o f  t h e  d e c r e e  i s  n o t  e n t i t l e d  t o  h a v e  

e x e c u t i o n  a s  o f  r i g h t — v.  Umciji 
JoHAMMAL. O w i n g  t o  t h e  p r e s e n t  p r o c e e d i n g s  w e  h a v e  s u f f e r e d  g r e a t  

h a r d s h i p .  U n d e r  t h e  a d j u s t m e n t  w e  h a v e  a l r e a d y  s a t i s f i e d  t h e  

4e c r e e ,  a n d  w e  a r e  n o w  c a l l e d  u p o n  t o  s a t i s f y  i t  o v e r  a g a i n .  W e  

s u l)m it_ ,  a s  n o  p r o h i b i t o r y  o r d e r  w a s  s e r v e d  u p o n  u s  u n d e r  s e c t i o n  

2 7 3  o f  t h e  C i v i l  P r o c e d u r e  O o d e ^  w e  w e r e  n o t  p r e c l u d e d  f r o m  

e f f e c t i n g  t h e  a d j u s t m e n t ,

, Ddji Abdji Khare ioY iha r e s p o n d e n t : — T h e  p o i n t  w h e t h e r  a  

d e c r e e  c a n  b e  s o l d  o r  n o t  w a s  a r g u e d ^  a n d  t h e  s a l e  w a s  r e c o g n i z e d ,  

i n  Naigar Timd'pa v .  Bhdskar Parmay(i^'\ W h i l e  t h e  p r o c e e d i n g s  

i n  e x e c u t i o n  u n d e r  t h e  m o n e y  d e c r e e  w e r e  g o i n g  o n ,  t h e  j u d g -  

m e n t - d e h t o r ,  G o v i n d  N a n ^  a p p l i e d  f o r  s t a y  o f  e x e c u t i o n ,  a n d  

t h e  p r e s e n t  a p p e l l a n t  t h e n  s t o o d  s u r e t y  f o ] '  h i m .  S o  w h e n  t h e  

p a r t i t i o n  d e c r e e  w a s  s u b s e q u e n t l y  a d j u s t e d ^  t h e  a p p e l l a n t  h a d  

f u l l  k n o w l e d g e  o f  t h e  m o n e y  d e c r e e  a n d  t h e  p r o c e e d i n g s  u n d e r  

i t .  T h e  a d j u s t m e n t  w a s ,  t h e r e f o r e ^  f r a u d u l e n t  a n d  c o l l u s i v e .

A  d e c r e e  c a n  b e  a t t a c h e d — Prince Qholdm MahoniGcl v .  hidvii- 
Chanel Jahurii^K I f  i t  c a n  b e  a t t a c h e d  i t  f o l l o w s  t h a t  i t  c a n  

b e  s o l d .  T h e  a b o v e  r u l i n g  w a s  u n d e r  s e c t i o n  2 0 5  o f  t h e  o ld  

P r o c e d u r e  C o d e  ( A c t  V I I I  o f  1 8 5 9 ) ,  b u t  t h a t  s e c t i o n  c o r r e s p o n d s  

w i t h  s e c t i o n  2 6 6  o f  t h e  p r e s e n t  C o d e  ( A c t  X I V  o f  1 8 8 2 ) .

Shivrdm Vittlial Bhanddrkar i n  r e p l y .

S argent, G . J .  :— T h e  f i r s t  p o i n t  i n  t h i s  a p p e a l  is w h e t h e r  

t h e  d e c r e e , o f  1 S 8 3  f o r  t h e  p a r t i t i o n  o f  i m m o v e a b l e  a n d  m o v e -  

a b l e  p r o p e r t y  c o u l d  b e  s o l d  a f t e r  a t t a c h m e n t .  I t  h a s  b e e n  h e l d  

i n  Sidtdii Kuar v .  Guhdri LdJM'> a n d  Tiriwengada v .  Vytlii- 
Unga<̂ \ t h a t  a  m o n e y  d e c r e e  c a n n o t  I je  s o l d  a f t e r  b e i n g  

a t t a c h e d ,  b y  r e a s o n  o f  t h e  p a r t i c u l a r  p r o c e d u r e  p r e s c r i b e d  b y  

s e c t i o n  2 7 3 ,  C i v i l  P r o c e d u r e  C o d e .  B u t  t h a t  p r o c e d u r e  i s  

c l e a r l y  c o n f i n e d  t o  m o n e y  d e c r e e s .  A l l  o t h e r  d e c r e e s  a r e  b o t h

(1) I. L. E., 9 Bom., 179,
m  I. L. R., 10 Bom., 444.

(S) 7 Bciig. L. E., SIS.
(4) I. L. E., 2 All., 290.

(5) I . L. R., G Wad., 418.
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a t t a c h a l D l e ,  a n d  s a l e a b l e  a s  “  s a l e a b l e  p r o p e r t y , ”  u n d e r  s e e fc io i i  

2 6 6 .  W i t h  r e s p e c t  t o  t h e  a d j u s t m e n t  o f  t h e  d e c r e e ,  r e l i e d  o n  

b y  t l i e  a p p e l l a n t ,  b e t w e e n  G o v i n d  N a n a  a n d  h i m s e l f  i n  1 8 S 8 ;,  

a s  i t  w a s  s u b s e q u e n t  t o . t h e  n o t i c e  g i v e n  o n  3 0 t h  D e c e m b e r ,  1 8 8 6 ^  

t o  t h e  I T a s i k  C o u r t s  a s  d i r e c t e d  b y  s e c t i o n  2 7 3 ,  t h e  C o u r t  o f  

N d s i k  h a d  n o  p o w e r  t o  s a n c t i o n  i t ,  i t  b e i n g  e x p r e s s l y  f o r b i d d e n  

b y  t h a t  s e c t i o n  f r o m  p r o c e e d i n g  f u r t h e r  w i t h  t h e  e x e c u t i o n  o f  t h e  

d e c r e e ,  a n d  t h e  a d j u s t m e n t  c a n n o t ,  t h e r e f o r e ^  b e  n o w  re c o g n i? ;G c l  

b y  t h e  C o u r t .  W o  m u sfc^  t h e r e f o r C j  c o n f i r m  t l i e  o r d e r  o f  t h e  

C o u r t  b e l o w  w i t h  c o s t s .

Order confirtiwd.

189L

(iorkh
N a ' n a 's h e t

JOHA'IIIMA-L ; 
AKI) D a UA 
EiLSUiiT

JOHAEIMAL.

A P P E L L A T E  C I Y I L .

B efore Sir Charles Sargent, K i., C h ief Justice, an d  M r. Justice B irdicooct 

KA'SHIM V A L ID  IvAMA'L NA'IK, ( o r i g i n a l  P l a i s t i f p ) ,  A p p e l l a ij T, 

AM INBIKOM GAVA3UMIYA a n d  THE COLLEOTOF. OF B^ILGAUM,
(O K IG IN A L B e FE:N’ D A K TS), R E SP O N D E N T S.*

La7id AcquisUlon Ad fX  of 1870 ,̂ Farts III  and IV, Secs. 3, 14, 15, 38 and 
—Reference, hy the Collector to the, District Jiiihje—Qvestionsof conflicting clairm 
to title—Feraons claiming interest i?i the compensation—“ Aiyportionmtnt, ” con- 
druction of the term—District Judge's order—Appeal,

A Collector liaviug acquired land under the proTisions of the Land Acqui­
sition Act (X of 1S70), and a i|uestion having arisen as to the right to- the 
comî ensation—eaeh of t%vo rival claimants claiming exclusive title to the whole 
of the compensation awarded—the Collector referred the question to the decision, 
of the District Judge under section 15 of the Act, The District Judge having 
decided the question in favour of one of the claimants, the other appealed to 
the High Court. In appeal, it was contended that as the provisions of the 
Land Acquisition Act apply only to cases in ■which there is a dispute as to the 
apportionment of compensation, and as in this case each of the '(ilaimantE laid 
claim to the entire amount of the compensation, the order passed by the District 
Judge was not appealaWe under the provisions of the Act, as there was no qaes- 
tion of apportionment to be determined.

Beldf that looking to the language of section 15 of the Land Acquisition Act (X 
of 1S70), which clearly contemplates the reference of such-a dispute as this being 
provided for in a subsequent part of the Act, and as there is no other provision 
in the Act made for it, the term “ apportionment ” in Part IV should be given x 
liberal construction, as including the case ■where the Court has to decide bet'sveea 
rival claimants to the entire compensation. The order of the District Judge was, 
therefore, appealable.

* Appeal No. 30 of 1891,

1891, 
July 22.


