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a n  ex~pavte o r d e r  w h i c h  l i e  h a s  o b t a i n e d  i n  h i s  o w n  i ' a T o n r  w i t h o u t  

g i v i n g  t h e  p e r s o n  i n t e r e s t e d  a n  o p p o r t u n i t y  o f  s h o w i n g  c a u s e .

i n g  c l a u s e  o f  t h e  d e c r e e  i s ,  i n  e ffec fc j a  d i r e c -  

l o p i n i o n ^  t h a t  L o u d o n  s h o u l d  b e  a l l o w e d  h i s  

'h  p a s s i n g  h i s  a c c o u n t s — a n  e x p r e s s i o n  o f  

w h i c h  w o u l d ^  u n d e r  o r d i n a r y  c i r c u m s t a n c e s s  

g h t  w i t h  a  p e r s o n  t a k i n g  t h e  a c c o u n t ^  b u t  

i c l u s i v e  a g a i n s t  t h e  p e r s o n  i n t e r e s t e d  i n  d i s -  

g h t  e n t i t l e d  t o  a n  o p p o r t u n i t j "  o f  b e i n g  h e a r d .

; s u i t  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  e s t a t e  

t  t o  t a t e  p a r t n e r s h i p  a c c o u n t s  a g a i n s t  t h i r d  

h i c h  t h o s e  i n t e r e s t e d  i n  t h e  e s t a t e  o f  f l u n s r a j  

b e  p r o p e r  p a r t i e s .
%

Summons dismissed ivitli costs. 

l a i n t i f f  :— M e s s r s ,  Little  ̂ Smith, Freve and
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j h o r d a s s  H u n s r < 4 j  :— li. S. Broivn cj’ Go.

) E i a i K A L  C I V I L .

W i l l i  AB£ 
L o u d  01? ■ 

v\
E h a t a o
R o w j i ,

.9 Before Mr. Justice Farmn.

D. D. TOEB.EaE,Ob'A YASQIJEZ, Plaintu'f, r. PRA'GJI IIUIIJI
A N D  OT.HEKS, D e FBKB.VJJTS,*

Frcwtict—Purhes—Dtath of pkvintiff-~Siiit conihiual hij U/jal represcuialhe 
before rcpre-'imtalion taken mit—Proceedings not danedSucr.mJQn Go'tfflmle 
Ad VII of 1889, Sec. i~ClcU rromhiroCodv., Act X IV  of ISSS, iSec. 50.

Where tlie original i)laintifi’ dies, tlie s\xit, siuue the passing of Act VII of 18S9, 
if not under section 50 of the Civil Procedure Code, may be continued by Iiia 
legal representative, although the latter has not taken out achninisti'ation to the 
original plaintiff’s estate. All that the defendant can insist on in such a case is 
that representation shall be complete before decree.

S u m m o n s  i n  C h a m b e r s .

T h i s  w a s  a n  a c t i o n  f o r  i n f r i n g e m e n t  o f  a  t r a d e - m a r k .  T h e  

o r i g i n a l  p l a i n t i f f  i n  t h i s  s u i t  w a s  o n e  J  o s e  T o r r e g r o s a  Y a s ( j ; u e 2:j 

w h o  s u e d  b y  h i s  c o n s t i t u t e d  a t t o r n e y .  T h e  p l a i n t i f f  d i e d  b e f o r e  

t h e  c a s e  c a m e  o n  f o r  h e a r i n g  o n  t h e  2 5 t h  F e b r u a r y ,  1 8 9 2 .  O n  

t h e  c a s e  b e i n g  c a l l e d  o n  f o r  h e a r i n g  o n  t h a t  d a y ,  a n  o r d e r  w a s

1893.
July 2.

“ Suit No. 37" of 1SS9.
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1892.

D .I ) ,
T obregrosa

VASQltfEZ
V.

S E i a J i
H u k j i .

m a d e  p o s t p o n i n g  t h e  h e a r i n g s  a n d  g i v i n g  t h e  p l a i n t i f r  l i b e r t y  t o  

a m e n d  t l i e  p l a i n t  a n d  p r o c e e d i n g s  a s  h e  m i g h t  h e  a d v i s e d .

T h e  p l a i n t  w a s  a c c o r d i n g l y  a n i o n d e d  b y  s u b s t i t u t i n g  B o n a  

D o l o r e s  E s c a l a n o  T o r r e g v o s a ,  “  w i d o w  a n d  a d m i n i s t r a t r i x  o f  tH e  

e s t a t e  a n d  e f f e c t s  o f  J o s e  T o r r e g r o s a  V a s q i i e Z ; ,  d e c e a s e d / ’ f o r  t h e  

o r i g i n a l  p l a i n t i f f  o n  t h e  r e c o r d .  T h e  a m e n d e d  p l a i n t  s t a t e d  t h a t  

^ H h e  p l a i n t i f f ’s  h u s b a n d  d e p a r t e d  t h i s  l i f e  o n  t h e  9 t h  d a y  o f  

H 'o v e n i b e r ^  1 8 9 l e a v i n g  t h e  p l a i n t i f f ^  h i s  w i d o w ^  h i m  s u r v i v i n g ,  

a n d  h a v i n g  p r e v i o u s l y  m a d e  a n d  p u b l i s h e d  h i s  l a s t  w i l l  a n d  

t e s t a m e n t ,  d a t e d  t h e  9 t h  N o v e m b e r ,  1 8 9 1 ,  w h e r e b y  h e  a p p o i n t e d  

t h e  p l a i n t i f f  h i s  e x e c u t r i x .  T h e  s a i d  w i l l  h a s  b e e n  d u l y  re»  

g i s t e r e d  a c c o r d i n g  t o  t h e  l a w s  o f  S p a i O j  a n d  t h e  p l a i n t i f f  i s  t h e  

r e c o g n i z e d  l e g a l  r e p r e s e n t a t i v e  o f  t h e  d e c e a s e d . ”

T h e  d e f e n d a n t s  o b j e c t e d  t o  t h e  w i d o w  p l a c i n g  h e r s e l f  o n  t h e  

r e c o r d  a s  p l a i n t i f f  u n t i l  s h e  h a d  t a k e n  o u t  a d m i n i s t r a t i o n  t o  h e r  

h u s b a n d  i n  t h i s  c o u n t r y  j  a n d  a c c o r d i n g l y  t h e y  t o o k  o u t  t h i s  

s u m m o n s  c a l l i n g  o n  t h e  p l a i n t i f f  t o  s h o w  c a u s e  w h y  a l l  p r o c e e d i n g s  

i n  t h e  s u i t  s h o u l d  n o t  b e  s t a y e d  u n t i l  l e t t e r s  o f  a d m i n i s t r a t i o n ,  

w i j h  o r  w i t h o u t  t h e  w i l l  a n n e x e d ; ,  t o  t h e  e s t a t e  o f  J o s o  T o r r e g r o s a  

Y a .s q u e Z ;  t h e  d e c e a s e d  p l a i n t i f f  i n  t l i i s  s u i t ,  h a v e  b e e n  o b t a i n e d ,  

a n d  s t o .y i u g  a l l  f u r t h e r  p r o c e e d i n g s  i n  t h e  l u o a n w h i l e .  .

Imc-mritdj, f o r  t h e  p l a i n t i f f ,  n o w  s h o w e d  c a u s e  - S e c t i o n s  

3 6 5  a n d  3 6 7  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  s h o w  t h a t  a  l e g a l  

r e p r e s e n t a t i v e  m a y  b e  p u t  o n  t h e  r e c o r d  b e f o r e  h a v i n g  t a k e n  

o u t  l e t t e r s ,  o r  p r o b a t e .  S e c t i o n  5 0  d o u b t l e s s  w i l l  b e  r e l i e d  o n  

b y  t h e  d e f e n d a n t s  ; b u t  t h a t  s e c t i o n  i s  l i m i t e d  t o  t h e  i n s t i t u t i o n  o f  

s u i t s ,  a s  t h e  h e a d i n g  o f  t h e  c h a p t e r  s h o w s ,  a n d  d o e s  n o t  a p p l y  t o  

t h e i r  r e v i v a l .  A c t  V I I  o f  1 8 8 9 ,  t h e  I n d i a n  S u c c e s s i o n  C e r t i f i c a t e  

A c t ,  i s  i n  m y  f a v o u r .  S e c t i o n  4  o f  t h a t  A c t ^  v i r t u a l l y  e s t a b l i s h e s

Section 4.—No Court sliall—

-■(a) pass a decree against a debtov of a deceased person for payment of hi's ’ 
debt to a person claiming to be entitled to the effects of a deceased person 
or to any part thereof, or

(fi) proceed, upon an application of a person claiming to be so entitled̂  to 
execute against swcli ;i debtor a decree or order for the payment of his debt)

except on the prodnction, by the person so elaiining, of—

(i) A probate, or letters of adniinistratiou, evidencing the grant to him of
administration to the estate of the dcccuaed.



TOL. X V I,] BOMBAY SEBIES. m

t h e  E n g l i s h  p r a c t i c e ^  w h i c h  r e q u i r e s  p r o b a t e ,  o r  l e t t e r s ,  o n l y  b e f o r e  

d e c r e e .

Jardine, f o r  r e s p o n d e n t s ,  contra: — T h i s  i s  n o t  a  s u i t  f o r  a  d e b t ,  

b u t  f o r  d a m a g e s  f o r  i n l r i u g e m e n t  o f  a  t r a d e - m a r k .  A c t  V I I  o f  

1 8 8 9  i s  c o n f i n e d  t o  d e b t o r s .

[ F a e e a n ^ J .  :— T h a t  w o r d  m u s t ; * !  t l u u k ^  b e  r e a d  t h e r e  a s  u s e d . 

i n  i t s  w i d e s t  s e n s e ,  a n d  a s  i n c l u s i v e  o f  t h e  c a s e  o f  a  s u i t  f o r  d a m a -  

g e s . ]

T h e  p e r s o n  w h o  s e e k s  t o  r e v i^ ^ e  a  s u i t ,  w h i c h  i s  o t h e r w i s e  d e a d ^  

m u s t  s h o w  h i s  t i t l e  t o  d o  s o .  T h a t  m u s t  n o t  b e  l e f t  i n  d o u b t j  

o r  w e  m a y  b e  s u e d  s u c c e s s i v e l y  1 >y a  n u m b e r  o f  c l a i m a n t s  t o  

t h e  r e p r e s e n t a t i o n  o f  t h e  ’o r i g i n a l  p l a i n t i f f .  C o n s e q u e n t l y ^  t h e  

C o u r t  w i l l  n o t  a l l o w  a  p l a i n t i f f  t o  p r o c e e d  t i l l  t h a t  r i g h t  i s  f i r s t  

e s t a b l i s h e d .  T h e  c o n s t r u c t i o n  s o u g h t  t o  b e  g i v e n  t o  s e c t i o n  5 0  

o f  t h e  C o d e  i s  a  v e r y  n a r r o w  o n e  : t h e r e  i s  n o  r e a s o n  f o r  s u c h  a  

d i s t i n c t i o n  a s  i s  s o u g h t  t o  b e  d r a w n  b e t w e e n  t h e  c a s e  o f  o r i g i n a l  

i n s t i t u t i o n  o f  a  s u i t ,  a n d  i t s  r e v i v a l .

F a r  RAN, J .  :— - T h i s  i s  r a t h e r  a  n i c e  p o i n t .  I  d o  n o t  t h i n k  

I  c a n  s t a y  t h e s e  p r o c e e d i n g s .  T h e  a l l e g a t i o n  m a d e  i n  t h e  

a m e n d e d  p l a i n t  i s  t h a t  t h e  p l a i n t i f f  i s  b y  t h e  l a w s  o f  S p a i n  t h e  

r e c o g n i z e d  l e g a l  r e p r e s e n t a t i v e  o f  h e r  d e c e a s e d  l i u s b a n d .  T h a t  

i s  n o t  t r a v e r s e d  b y  t h e  d e f e n d a n t  i n  a n y  a f f i d a v i t ,  a n d  w l i i l e  

t h a t  s t a n d s  I  d o  n o t  t h i n k  I  c a n  s t a y  t h e  p r o c e e d i n g s .  S e c t i o n  

5 0  o f  t h e  C o d e  c o n t a i n s  t h e  o n l y  p r o v i s i o n  w h i c h ,  i t  c a n  b e  

u r g e d ,  p r e v e n t s  a  l e g a l  r e p r e s e n t a t i v e  f r o m  c o n t i n u i n g  a  s u i t  

u n t i l  a d m i n i s t r a t i o n  i s  t a k e n  o u t .  T h a t  a p p l i e s  t o  t h e  i n s t i t u ­

t i o n  o f  a  s u i t .  I l l u s t r a t i o n  ( a ) ,  w h i c h  r e q u i r e s  p r o b a t e  t o  b e  

t a k e n  o u t  b e f o r e  s u i t  f i l e d ^  i s  a n  a d v a n c e  o n  t h e  E n g l i s h  l a w .  

W h e t h e r  t h e  p r i n c i p l e  i n v o l v e d  i n  t h a t  i l l u s t r a t i o n  s h o u l d  h a v e  

b e e n  e x t e n d e d  b y  a n a l o g y  w h e n  i t  w a s  s o u g h t  t o  r e v i v e  a  s u i t  

u n d e r  s e c t i o n  3 6 5 ,  m a y  b e  d o u b t e d .  S i n c e  t h e  p a s s i n g  o f  A c t  

V I I  o f  1 8 8 9 J h o w e v e r ,  i t  h a s  b e c o m e  u n n e c e s s a r y  t o  e n q u i r e  a s  

t o  t h e  e f f e c t  o f  s e c t i o n  5 0  w h e r e  i t  i s  s o u g h t  t o  r e v i v e  a  s u i t  

u n d e r  s e c t i o n  3 6 5  o f  t h e  C o d e ,  f o r  t h a t  A c t — a n  A c t  p a s s e d  f o r  

f i s c a l  p u r p o s e s — s h o  w s  t h a t  a l l  t h a t  c a n  b e  i n s i s t e d  o n  i s  t h a t  t h e  

r e p r e s e n t a t i o n  s h a l l  b e  c o m p l e t e  b e f o r e  d e c r e e  ; t h u s  a s s i m i l a t i n g  

o u r  p r a c t i c e  w i t h  t h e  E n g l i s h  p r a c t i c e  i n  s i m i l a r  e a s e s .  I £  t h e

1892.

- D . D .  . : :
TORREGPOSA, 

YASQUJS2! ,
V .

PilAGJl
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1892,

; D.,I>. 
Torregrosa

p.
> P e A o j i  

K c je j i ,

p l a i n t i f f  i s  n o t  t l i e  l e g a l  r e p r e s e u t a t i v e ,  a s  o n  l i e r  o w n  s t a t e m e n t  

s h e  w o u l d  a p p e a r  t o  b e ^  t h e r e  s h o u l d  h a v e  b e o n  a n  a p p l i c a t i o n  

m a d e  t o  s t r i k e  h e r  n a m e  o f f ,  a s  n o t  f i l l i n g  t h a t  c a p a c i t y .  There 
l i a s  b e e n  n o t h i n g  o f  t h e  s o r t .  T h e  s u m m o n s  m u s t  b e  d i s m i s s e d .

A t t o r n e y s  f o r  t h e  p l a i n t i f f :— Messrs. LUtle, Smithy Frere mid 
Nicholson,

r A t t o r n e y s  f o r  d e f e n d a n t s : - —M e s s r s .  Payne, Gilbert and 
Baymii,

A P P E L L A J C E  O I V I L ,

Before S'n' Charles SargGni, Kt., Chu'J Justice, and Mr. JusHw Blnlwml.- 
, iSSJi. G-OPA'L HA',NA'SHET, (oEiGinAL Defendant)? Appellant, ». JOHA'EI-

. MAL VAiAD JITA'JI, (oiiigimal Applican'd), E espgndmnt,*

PA'DA BALSHET, (original Defendant), Appellant, v . JOHA'EIMAL 
valad JITA'JI,(ouiginal Applicant), B.EyroNDENT.t

Attachment—Partition decree—Money deerce—Adjudment of 2MriUion decree after 
attcwlimmt—Adjiistment invcdid--—̂ 'Srdmhle firopertji'’—Oivil Promhlre Code 
[Act XIV of 1882), Sees. 2G6 and 273.

The particular pi'ocecUire prescribed by section 273 of the Civil Procedure Code 
(Act XIV of 1882) is clearly coiiiiuecl to money decrees, and, therefore, micli 
decrees cannot be sold after being attached; all other decrees are both attachable, 
aud saleable, as “ saleable property, ”,nuder section 2GG of the Code.

A  decree being attached as directed l)y section 273 of tlio Civil Procedure 
, Code, its adjustment sv;bsequent to i3uch attachment cannot be recognized by 
the Court.

T his w a s  a n  a p p e a l  f r o m  a n  o r d e r  p a s s e d  b y  K h a n  Si5,heb 

L . G-. F e r n a n d e i i ,  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  of N a s i k ,  ie 
p r o c e e d i n g s  i n  e x e c u t i o n  o f  a  d e c r e e .

T h e  f a c t s  o f  t h e  c a s e  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  t h i s  r e p o r t  

w e r e  a s  f o l l o w s  :—

O n e  G b v i n d  N d n a s h e t  S h i m p i  b r o u g h t  a  p a r t i t i o n  s u i t  

S 4 0  o f  1 8 8 0 )  i n  t h e  C o u r t  o f  t h e  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  

o f  N ^ s i k  a g a i n s t  G o p d l  N a n a s h e t  S h i m p i ^  D i k U  B a l s h e t  S h i m p i  

a n d  o t h e r s ,  a n d  o b t a i n e d  a  d e c r e e  o n  t h e  2 2 n d  D e c e m b e r ,  3 8 83*  

W h i l e  t h e  s a i d  d e c r e e  w a s  b e i n g  e x e c u t e d ^  o n e  K o n d d j i  v a l a d  

Appeal No. 13 of 1S91. tA)>peal No, 42 of 1891,


