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Beyore Mr. Justive Farran.
MOTIVAHU, Prarsrirr, v. PREMVAHU axp AXOTHER, DEFEXDANTS.™
Practice—Recelver— Estute ailministered by Cowrt— Money in haads of Reeviver—

Pressing  claims against estate, or parf owners lhereof—Power to order

Receiver to pay—Interlocutory order ance mide, finel, sulject only to revicw or

appeal,

Plaintif was admittedly entitled to a half share of an estate, which this sulit
was brought to divide, A decree had been made referring it to the Commissioner
tu ascerlain and divide the said estate, and a receiver had heen appointed. No
power had been specially reserved by the decree to the receiver to pay pressing or
other debts dune by the estate, or the part owners thereof.  Hometime would elapse
before the accounts could be taken in the Commissioner’s office, and meanwhile
two creditors were threatening attachment of the property of the esiabe, and
their debts were running at considerable intercst. The estate was not otherwise
indebted. There was money in the receiver’s hands to the credit of the estate,
half of which would be more than sufficient to pay off the claims of thesc cre-
ditors,

The plaintiff applied to the Court for an order to the receiver to pay these two
debts out of the plaintifi’s half share of the moneys in his hands, leaving the
plaintiff to prove his right to debit the estate with such payments,

Ifeld, that the Court had jurisdiction to make the order asked for, though such
an order would only be made in special cases and on special conditions,

1Icld, further, that the present was a case in which the ovder asked for might
properly be made.

If an interlocutory order is wrongly refused by one Judge, the proper course is
to apply fora review or to appeal from it ; not to seek to obtain the order by vesort-

ing to another Judge, even though arguments should then be forthcoming which
were not put before the first Judge.

Motron, The plaintiff moved for an order that the receiver
appointed in this suit should satisfy, out of the moneysin his
hands to the credit of this suit, the claims of one Assur Lalji
and one Mowji Issur mentioned in the affidavit of the plaintiff.

The plaintiff sued as the heir of one Mulji Nathu, deceased ;
the defendants were the executrix and executor of one Prigii
Nathu, Mulji and Prigji were the sons of one Nathu Chatu,
deceased.

A decree had already been passed in this suib declaring that
the plaintiff and the legal representatives of Prdgii Nathu,
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decensed, were equally entitled to the estate of Nathu Chatu,
deceased ; and referring it to the Commissioner to ascertain and
divide the said estate, &c.; and appointing a receiver. No
power had been specially reserved to the receiver, by the deeree,
to pay pressing or other debts due by the estate, or either of the
claimants thereto.

The facts of the case, and the arguments of counsel, appear at
length from the judgment.

Inverarity for the plaintifi.
Jordine for the first defendant.
Anderson for the second defendant.

Fanrax, J. :—This was an application on the part of the plaintitf
that the receiver should satisfy, oub of the moneys in his hands
to the credit of this suit, the claims of Assur Ldlji and Mowji
Issur. It is opposed by the first defendant, The decretal order
in the suit passed on the 23rd of February, 1891, declared that
the property, the subject-matter of the suit, belonged to the
plaintiff and the legal representatives of Pragji Nathu in equal
shores, and veferred it to the Commissioner to ascertain and
report of what such property, with its accretions, consisted, and to
divide the sane between the plaintiffl and such legal represent-
atives when ascertained. Theveceiver of the property, the subject-
matter of the suit, who had been previously appointed, was con-
tinued by the decree.

A gimilar application was made to Bayley, J., by summons
on the 28th of January last. That summons was dismissed,
and I think rightly so. It secms to me that, impliedly, there
is contained in the decree, which is rather inartificially
drawn, a direction to the Commissioner to ascertain what are

* the charges on the property, and the debts duein respeet of

it ; or, (if that is not so), that such a direction ought to have
been contained in the deeree, and that the proper course for
the plaintiff to adopt, in that case, would be to obtain a sup-
plementary direction to that effect. When the ascertainment of
the estate has been placed by the decree in the hands of the
Commissioner, it is inconvenient and irregnlar to ask a J udge to
decide tifat there is a particular charge wpon it, or debt due in
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respect of if,and to order that such charge ordebt be discharged and
paid out of the estate. In many cases—as, for example, when debts
due in respect of the estate, or the charges on it, have not hoen as-
certained, and are numerous and large—it might cause injustice to
others for a Judge to make such an order. At all events, Mr,
Justice Bayley has decided in this case that the order should nob
be made. Itis true that, as argued by Mr. Inverarity, that de.
cision is not such a decision as to enable the defendants to raise
the plea of res judiceta. No question of the right of the plaint-
iff has been decided. His Lordship simply refused, at that stage
of the case and in that proceeding, to entertain tho plaintiff’s
application. The present application is, however, the same as
the former one, and is based upon substantially the same allega-
tions of fact; and the same reasons exist now, as then existed, for
rvefusing to entertan it. Under these circumstances, though the
jurisdiction of the Court to entertain the application is nob
ousted by the former proceedings, it would be contrary to the
usual procedure and practice of the Court for one Judge to make
an order which has been refused by another Judge, even though
arguments should be urged before him which were not urged
before the Judge to whom the first application was made. If an
order is wrongly refused, the proper course is to seek to review
it, or to appeal from it; not to seek to obtain the order by resort-
ing to another Conrt. For these reasons Imust refuse to make the
order asked for by the notice of motion.

Mr. Inverarity has, however, ore tenus, asked for an order
that the above claims should be paid out of the plaintiff's share,
leaving the question whether they ought to be paid out of the
whole estate to bs determined in the office of the Commissioner,
when the proper time for ascertaining that fact arrives.

I haye, I think, undoubted jurisdiction to make an order for
payment of these sums out of the plaintift’s share. From early
times it was the practice of the Court of Chancery in England
to malke such orders, but the Court seems to have exercised the
power very sparingly, and only in very special cases, and under
special conditions, The authorities are collected in Daniell’s
Chancery Practice, (6th Ed.), p. 988, note (o). The Statute 15
and 16 Vic, c. 86, 8. 57, widened and extended this power of
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the Cowrt by enacting that whenever any veal or personal pro-
perty forms the subject of any procecdings in Chanecery, and the
Judge is satistied that the same is more than sufficient to answer
all the claims thercon which onght to he provided for in such pro-
ceedings, the Judge may, abt any time after the commencement
ol such proceedings, allow to the parties interesbed therein, or to
any oncor wove of them, the whole orpart of the annual income of
the voal estate, or part of such personal property, or a part, or the
whole, of the ineome thereof. A corresponding Act was passed for
the Supreme Courts in Tudia—Act VI of 1854, scetion 35 of
which gave these Courts similar powers. That Act has been
vepealed by Act VT of 1868, lut the repeal (section 1) does not
affect any practice or procedure direeted by it.

My jurisdiction, thercfore, to make the order is clear. The
order is not, as a rule, wade, unless there is some pressing reason
for it, and the Court can see thab the partics are clearly entitled.
In this ease the title of the plaintiff to half the property is estab-
lished by the deerce. The property is considerable, It consists
of a house in Bazdir Gate Street, which was purchased for
Rs. 35,000, and there ave about Rs. 10,000 in the hands of the
veceiver, It isnot suggested that there ave any charges on this
property, or debts due in vespect of it save the debts the subject
of this motion. Assur Ldlji has obtained a decree against the
plaintift for about Re. 3,000 and costs, which he threatens to
enforce by attachment. Thereis strong veason for helieving that
the debt is payable out of the joint property. There 1s also a
small elaim for about Rs, 440, due to Mowji Issur, which is in
nearly the same position, though no decree bas heen obtained in
respeet of it.  These claims bear intervest, while the plaintiff’s
monies in the hands of the recciver bear none.  The decree in this
suit wag, ag T have said, made in February, 1891, but the direetions
contained in it have not been proceeded with, hecause the defend-
ants ave quarrvelling as towho is to take out probate to the will
of Prigji, and till that is done, the suit is at a stand-still, It is
difficult to conceive a greater case of hardship on the plaintiff,
The order asked for by her should, therefore, if possible, he made.

So far as I can learn, Mr. Justice Bayley was not asked
to make this order. The only difficulty in making it is that it
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is not asked for by fhe notiee of motion, as Iread it, in connee- 1882,
tion with the affidavits, Mr. Jardine, however, for the defend- Momvany:
ants, did not say that he was taken hy surprise by the oral Pzzmtmv.,
application of the plaintiff’s counsel, I, therefore, think that

I should malke the ordetr. If, however, Mr, Jardine considers that

he can adduce further facts or argmments, I shall give leave to

the plaintiff to amend his notice of motion, and adjourn the mat-

ter for a week.  If not, I shall make the order.

.

My, Jardine making no further objection thereto, the following
order was then made ;—

Opder .—That the vecetver do pay, out of the funds in his
handsg, the claims of Assur Lalji and Mowji Issur, but such pay-
ments are not to extend heyond a half share of such funds; and
et such payments be debited against the plaintiff’s share in the
property the subject-matter of the suit, without prejudice to the
plaintiff’s contending and proving te the Commissioner, or the
Court, when the directions contained in the decree are being
caxried out, that such claims were claims charged upon, or payable
out of, the joint estate. Plaintiff to bear his own costs. Defend.
“ants’ costs to be costs in the suit.

Attorneys for the plaintiff :—DMessrs. Conroy and Browi.
Attorneys for the first defendant :—Messrs. Oraigir, Lyqzcﬁ
and Owen,

Attorneys for the second defendant:—Messvs, Jandrdhan
and Ardesir.
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Before My. Justice Farran.

WILLIAM LOUDON, PraIsTIFF, . KHATA0 ROWJI axp oTnEns,

1803, ”
DrrenpaNDs.*

"~ June 25,
Practice—Costs—Purtnership suit—Deceased partner—Costs of his lequl vepresen
tetive ordered out of the csiate he represents—DBenefieiaries not represented— ?
Tnwalid order.
The plaintiff, as Administrator General and administrator of the estate of one
Hunsrdj Curramsey, filed this suit against the partners of Hunsxdj Currnmsey to
recover Hunsrdj Currumsey’s share in the parinership. A decree wasmade -
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