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Before 2h\ Jmticc, Farran.

li'A'JI ABDUL IIAHMAN ALLA'ilAlvHIA, (PLiisTiri'), y. HASAiS .̂ 1S93.
BH OY V lSEA'M  ajjd others, (DiiFE*\DANT.s).''‘' March 15,17

Shtpinnii-^ChmtcV'pariij—Optional clause—Choicc to load carrjo--̂
CoMlrucllou—Ekction—Elcdloii once viacĥ  final.

The plaintiti' i:liartei'cd tlic defendants’ ship to proceed from Bomloay to Jedila 
and thencc carry a cargo of pilgrims to Calcutta. The I'harter-party contained 
tlie follo-̂ ving clause

‘‘ 0\vu(jra to have the option of requiring the charterer to .ship salt at Ras 
l^awiiya or ;it Aden to till up the Ioyv'cv holds of the steamer, at a lump sum of 
l!s. 12,0()0 payable before delivery at the port of discharge. Us. 2,00(3 to he de
posited by the ehartcrcr ou account of the above freight, out of which Es. 1,500 to 
be paid here (Bombay) -IS hours before saiUug, and l̂ s. 500 befoic dcprn'tiire of 
the .steamer from Jedda/'

Before the iahip loft Bombay the plaintiff was called trpoii to pay and paid 
the 15s. 1,500 advance freight. On the ship’s arrival at Jedda the plaintiff was 
reip,iircd by the defeudauts’ agent to name the port where ho intended to load 
tlie salt, and pay the lis. 500 named in the charter-party. The plaintiff, in reply, 
named Aden, and paid the V,s. 5uU, which the defendants’ agent acknowledged as 
received for lilling up salt to go to Aden." This waa on the 22ad July. ' The 
captain, however, ];)elieving that the plaintiff would not iind salt at Aden for 
(.Calcutta, refused to sail to Aden to load the salt, unless the expense of going there 
and returning to Jedda for the pilgrims waa guaranteed by the plaintiff, irhich 
the plaintiff rcfuaed to do. iSnbseqncntly, on tlie 30th July, the captaiu, ou the 
instructions of the defendants, informed the plaintiff that the choice of the port 
to load salt wa.? with tlie defendants, and that they named Eas Rawaya as the 
port where the plaintiff \̂’as required to load his salt, and refused to go to Aden.
The plaintiff refused to go to lias Rawaya. There was, to the defendants’ knoir- 
1 edge, no salt at lias Ea’waya. There was plenty of salt at Aden, though none 
offering for Calcutta, owing to the prices ruling at the latter port. The captain 
refusing to load the pilgrims unle.ss the balance of the Es. 12,000 salt freight 
was paid in advance, the plaintiff paid it, and brought this suit to reeovcv the 
whole of the said snm.

Held, that the plaintiif was entitled to succeed (i) because by the true coustruc- 
tion of the contract the choice of the port must be taken to be with the plaiatiffj 
who had to do all that was necessary to provide the salt: the option given by the 
contract to the owners being as to whether they should require salt to be loaded 
or not; and (ii) becaiiso, if the election of the port was with the defendants, they, 
through their agent at -Jedda, conclusively determined tlicir election in favour o

Suit, No. 557 of 1890.



502 THE IISTDIAN LAW REPORTS. [VOL. XVl'

1S92. Aden at latest ou the 22ud July wheu they accepted tlie Es. 500 “ for filling up 
salt to go to Aden.'”

This was a suit, on a charter-party entered into by the plaintiff
EUi 

ASDDL 
K a h m a n

ALiiABAKHiA w i t h  t h e  d e f e n d a n t s ,  t o  r e c o v e r  a  s u m  o i  I v s ,  l i j , 000, a l l e g e d  t o  

H AsAKSHot h a v e  b e e n  w r o n g f u l l y  d e m a n d e d  h y  t h e ' d e f e n d a n t s  f r o m  t h e  

Y is ra m , p l a i n t i f f ,  a n d  p a i d  b y  t h e  p l a i n t i f f  t o  t h e  d e f e n d a n t s  u n d e r  p r o 

t e s t .

r T h e  d e f e n d a n t s  w e r e  t l i e  o w n e r s  o f  t h e  s t e a m - s h i p  SuUctn. 
B y  a  c h a r t e r - p a r t y  o f  t h e  1 1 t h  J u n e ,  1 8 9 Oj m a d e  b y  t h e  p l a i n t i f f  

w i t h  t h e  d e f e n d a n t s ^  i n  B o m b a y ,  t h e  p l a i n t i f f  c h a r t e r e d  t h e  Sultan 
t o  c a r r y  a  f u l l  c a r g o  o f  p i l g r i m s  f r o m  J e d d a  t o  C a l c u t t a ,  t h e  

s t e a m e r  n o t  t o  s a i l  f r o m  J e d d a  b e f o r e  1 0 t h  A u g u s t ^  1 8 9 0 .

A n  e n d o r s e m e n t  o n  t h e  c h a r t e r - p a r t y  p r o v i d e d  a s  f o l l o w s

“ Owners to have the option of requiring the ehartercr to ship salt at Has 
Rawaya, or at Aden, to fill up the lower holds of the steamer, at a lump sum of 
Es, 12,000 only, payable before delivery at port of discharge. Fifteen lay days to 
load and discharge, to commence after houris of arrival at such port. Demur
rage same as ou the other side. Us. 2,000 to be deposited by the charterer on 
account of the above freight, out of which Eg. 1,500 to be paid here 48 hours 
Ijefore sailing, and Es. 500 before departure of the steamei from Jedda.”

R a s  R a w a y a  i s  a  p o r t  s o m e  f e w  h o u r s ’ s a i l  o n l y  f r o m  J e d d a .  

A d e n ,  f o r  s u c h  a  s h i p  a s  t h e  Sultan, i s  s o m e  t l i r e e  d a y s ’ s a i l  

f r o m  J e d d a .

O n  t h e  1 8 t h  J u n e  t h e  p l a i n t i f f  i n  B o m b a y  w a s  c a l l e d  u p o n  t o  

p a y ,  a n d  p a i d  t h e  R s .  1 ,5 0 0  a d v a n c e  o f  t h e  s a l t  c h a r t e r  f r e i g h t .  

O n  t h e  21s t  J u n e  t h e  Sultan s a i l e d  f r o m  B o m b a y  t o  J e d d a  w i t h  

t h e  p l a i n t i f f  o n  b o a r d  a s  a  p a s s e n g e r .  S h e  t o u c h e d  a t  A d e n ,  

w h e r e j  t h e  d e f e n d a n t s  a l l e g e d ^  i t  w a s  a s c e r t a i n e d ,  a n d  b r o u g h t  t o  

t h e  n o t i c e  o f  t h e  p l a i n t i f f ;  t h a t ,  t h o u g h  t h e r e  w a s  n o  w a n t  o f  s a l t ,  

t h e r e  w a s  n o  s a l t  o f f e r i n g  t o r  C a l c u t t a ,  t h e  p r i c e s  t h e r e  r u l i n g  

b e i n g  s u c h  a s  t o  p r e v e n t  o w n e r s  o f  s a l t  s h i p p i n g  f o r  t h a t  p o r t .

O n  t h e  1 7 t h  J u l y  t h e  Sultan a r r i v e d  a t  J e d d a .  O n  t h e  1 9 t h  

J u l y ,  H i j i  A b d u l a  A r a b ,  t h e  a g e n t  o f  t h e  d e f e n d a n t s  a t  J e d d a ,  

s e n t  t h e  f o l l o w i n g  n o t i c e  t o  t h e  p l a i n t i f f :—

“ Jedda, 10th July, 1S90, 
Dear S ir ,-I  beg to inform you that the S. S, Sultan is arrived here and is 

now discharging her cargo; she will finish her discharging on or abottt the 21st 
instant. I, therefore, give you-, hereby, notice of 4S honrs to destine the port



where you intend to load the salt for Calcutta, and keep ready youv every
requisition relating to tlie same ; also you are to pay Ks, 500, 24 lioui’s before Hajj

departure of the said Tcssel, according to her charter-party. Abdvl
Bah m ah

“  (Signed) HAJi A edulA. A rA.-b, A l l a r a k h iA
“ Agent of the S. ,S. Snltun. ” t’.

H asakbhoy

T h e  p l a i n t i f f  r e p l i e d  t h a t  h e  s h o u l d  l i k e  t o  k n o w  m o r e  c e r t a i n l y  

t h e  e x a c t  d a t e  w h e n  t h e  s h i p  w o u l d  h a v e  c o m p l e t e d  d i s c h a r g i n g  

h e r  c a r g o s  t o  i v h i c h  H a j i  A b d u l a  r e p l i e d  o n  t h e  2 0 t h  J u l y  a s  

f o l l o w s

“  Jedda, 30th Juhj, 1S90.

“ Dear fciir,—Inow give you a certain date that the above-mentioned S. S. Saltan, 
will proceed to your destined port on 22nd instant. Therefore I give yo\\, hereby, 
notice to destine the port in 24 hours from this date aud pay Es. 500, according 
to the charter-party relating to the salt for the port of Calcutta.

' ‘ (S ig n e d )  H a j i  A b d u l a  A r a x ,

“ Agent for the S. S. Sultan,'̂

O n  t h e  2 2 n d  J u l y  t h e  p l a i n t i f f  s e n t  t o  H a j i  A b d u l a  E s .  5 0 0  

w i t h  t h i s  l e t t e r  :—

“  Jeddct, July S2nd, 1890 .

“ Dear Sivj—Ai5 soon as yoin' vessel is ready for sea, kindly proceed to Aden, 
there to load a cargo of salt in your lower holds, in terms of charter-party dated 
Bombay, lltli June, 1890.

“ In accordance with the said charter-party I beg to send you herewith Rs. 500.

“  (S ig n e d )  H a j i  A b d u l  E a h m a n  A l l a ' k a k h i a ,

“ Chai’terer,

A  r e c e i p t  f o r  t h e  m o n e y  w a s  g i v e n  t o  t h e  p l a i n t i f f ,  w h i c h  r a n  

a s  f o l l o w s  ;—

“ SSndJidŷ  1SQ0>
“ To .Sjeth Ha'ji Abdul Rahjian AllA'kakhia, written by Haji Abdula 

HAJi Arab.

■‘ To wit, from you rupees five hmidred in respect of charter-party steamer 
SuUa7i for lilling up salt to go to Aden in advance on account as above received.
This receipt has been given to you for it."

O n  t h e  s a m e  d a y  t h e  c a p t a i n  t e l e g r a p h e d  t o  t h e  d e f e n d a n t s  i n  

B o m b a y  a s  f o l l o w s ;—

“ Keceived order proceed Aden. No salt thePe for Calcutta < Wire instruc* 
tions.’’

O n  t h e  2 3 r d  J u l y  t h e  p l a i n t i f f  w r o t e  t h e  f o l l o w i n g  l e t t e r
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1892,

Haji
A b d u l

Kahman
A l l a k a k h i a

V,
H asaisbhov

ViseAm,

‘^Jcdda, July 23rd, ISOl),
“ To THE CoiMMANDEE. OR Agent, S. B. Sultan.
“ Dear Sir,—Referring to my notice of yesterday, I shall be glad to know at 

wliat hour you propose going to Aden, so as I can give you the neccssary letter to 
my agents tlicre as to the salt you are to load.

“  (S ig n e d ) H a ' j i  A b d u l  E a h m a n  A l l a 'h a k i u a ,

Charterer.”

T h e  c a p t a i u ;  l i o w e v e i ’j r e f u s e d  t o  s a i l  f o r  A d e n  w i t h o u t  a  

g u a r a n t e e  t h a t  s a l t  w o u l d  b e  g o t  o n  a r r i v a l ^  o r  i f  n o t j  t h a t  t h e  

p l a i n t i f f  w o u l d ,  a t  a n y  ra te ^ ,  p a y  t h e  E s .  1 2 , 0 0 0 ,  t h e  a g r e e d  f r e i g h t .  

T h e  p l a i n t i f f  r e f u s e d  t o  g i v e  a n y  s u c h  g u a r a n t e e ^  a n d  l o d g e d  a  

p r o t e s t  b e f o r e  t h e  B r i t i s h  C o n s u l  a t  J e d d a  a g a i n s t  t h e  c a p t a i n  f o r  

n o t  proceeding  t o  A d e n  t o  l o a d  s a l t .  T h e  c a p t a i n  r e p l i e d  w i t l i  

a  c o u n t e r  p r o t e s t ,  i n  w h i c h  h e  g a v e  h i s  r e a s o n s  f o r  r e f u s i n g  t o  s a il ; ,  

a s  f o l l o w s

“ Jidij ISOO.
“ , „ , . I  asked the chartorcr to give me a guarantee that I v̂o■u]d get aalt 

upon arrival. I did this, Ijeoause my Aden agent wired to iny agent here that no 
salt waa to be had at Aden for Calcutta. I also asked the eharterer for a 
guarantee for the estimated amount of freight of Ks. 12,000 iu case there wais no 
salt for the ateamcr upon her arrival at Aden. 'J’o both of these requests he 
offered no satisfactory answer.

“  I hereby protest against the conduct of the aaid charterer, oix the ground that, 
knowing there was no salt at Aden, he wished to compel me to burn coals and lose 
much time to no purpose in going to and returning from Aden for nothing ; thus 
putting the owners of the steamer to much unneeeasary expense, l)esidcs causing 
the steamer to lose her pilgrim charter, which would probably bo to his advantage ’ 
and I  consider it simply a rnae on his part to effect this by requiring me to go to 
Aden.

T h e  d e f e n d a n t s ,  w h o  h a d ,  i n  t h e  m e a n w h i l e ,  b e e n  k e p t  i n f o r m e d  

b y  t h e  c a p t a i n ,  o r  t h e i r  a g e n t  H a j i  A b d u l a ,  o f  a l l  t h a t  w a s  b e i n g  

d o n e  a t  J e d d a ,  t e l e g r a p h e d  o n  t h e  2 9 t h  J u l y  t o  t h e  c a p t a i n  a s  

f o l l o w s

“  Our option, load salt Has Kawaya. Notify charterer our readiness load there ; 
otherwise take pilgrims only under protest for salt freight.”

T h e  c a p t a i n  a c c o r d i n g l y  t e l e g r a p h e d  t o  t h e  p l a i n t i f f ,  ( w h o  w a s  

t h e n  a t  M e c c a ) ,  a s  f o l l o w s :—

“ Owners, who have the option, according to the charter-party, of loading salt 
either at Eas Rawaya or Aden, have elected to load at Eas llawfiya. I, therefore) 
give you notice that I am ready to start for lias Kawaya at oncc, Hcaso wirfi 
yoto agents there.”



I t  w a s  proved t h a t  there w a s  n o  s a l t  a t  a l l  a t  R a s  R a w a y a >  a n d  3892,
t h a t  t h e  d e f e n d a n t s  w h e n  s e n d i n g  t h e i r  t e l e g r a m  o f  t h e  2 9 t h

w e r e  a w a r e  o f  t h a t  f a c t .  abdux,
xvA-HMAN*

O n  t h e  2n d  A u g u s t  t h e  c a p t a i n  s e n t  t h e  f o l l o w i n g  n o t i c e  t o  t h e  

p l a i n t i f f :— - HA.sA.NEHoy

‘‘ Jedda, August ;dad, 1800,  ̂ise a si.

“  Sir,—This is to give you notice tliat having failed to carry out the terms of the 
salt charter-party, the owners wishing the steamer iSuftrtuto load at Eas Rawaya, 
notice to this effect having been duly givi;u to you and asking for your agent’s 
name there to which you made no reply, I hold you responsible for the Rs. 12,000, 
estimated amount of freight, and this sum must be paid to the o-\vners’ agents 
liere 4.S hours before the pilgi’ims embark.

“  (feigned) W i l l i a m  J o h n s o n ,

“ Master, Steamer Suliany

T h e  p l a i n t i f f  t h e r e u p o n  l o d g e d  a  f o r m a l  p r o t e s t  b e f o r e  t h e  

B r i t i s h  C o n s u l ,  a n d  p a i d  R s .  1 0 , 0 0 0 ,  t h e  b a l a n c e  o f  t h e  E s .  1 2 ^ 0 0 0  

c l a i m e d .  T h e  p i l g r i m s  w e r e  t h e n  a l l o w e d  t o  b e  l o a d e d ,  a n d  t h e  

s h i p  s a i l e d  f o r  C a l c u t t a .

T h e  p l a i n t i f f  n o w  s u e d  t o  r e c o v e r  t h i s  m o n e y .

T h e  f o l l o w i n g  i s s u e s  ( a m o n g s t  o t h e r s )  w e r e  r a i s e d  f o r  t h e  d e 

f e n d a n t s  •

( 2) W h e c h e r  t h e  d e f e n d a n t s  h a d  n o t  t h e  o p t i o n  t o  n a m e  t h e  

p o r t  a t  w h i c h  s a l t  w a s  t o  b e  l o a d e d  ?

( 3 )  W h e t h e r  t h e  p l a i n t i f f  h a d  a n y  s a l t  t o  s h i p  a t  e i t h e r  o f  t h e  

t w o  p o r t s  ?

( 4 )  W h e t h e r  t h e  m a s t e r  ©f t h e  Sultan w a s  n o t  j - u s t i f i e d  i n  

g i v i n g  t h e  n o t i c e  o f  t h e  3 0 t h  J u l y  ?

( o )  W h e t h e r  t h e  d e f e n d a n t s  e l e c t e d  A d e n  a s  t h e  p o r t  a t  w l i i e h  

s a l t  w a s  t o  b e  l o a d e d ,  a s  c o n t e n d e d  b y  t h e  p l a i n t i f f ?

( 6)  W h e t h e r  o n  t h e  3 0 t h  J u l y ,  1 S 9 0 ,  i t  w a s  t o o  l a t e  f o r  t h e

d e f e n d a n t s  t o  e l e c t  t o  g o  t o  R a s  R a w a y a  t o  s h i p  s a l t  ?

T h e  o t h e r  i s s u e s  r a i s e d  a r e  n o t  m a t e r i a l  f o r  t h e  p u r p o s e s  o f  

t h i s  r e p o r t .

Jardine a n d  Anderson  f o r  t h e  p l a i n t i f f W e  s a y ,  i n  t h e  f i r s t  

p l a c e ,  t h a t  t h e  c h o i c e  o f  t h e  p o r t  w a s ,  b y  t h e  c o n t r a c t ,  l e f t  w i t h  

u s .  E v e r y  p r a c t i c a l  c o n s i d e r a t i o n  p o i n t s  t o  t h a t  a s  n e c e s s -  

a r i l j  t h e  i n t e n t i o n  o f  t h e  p a r t i e s ,  a n d  t h e  C o u r t  w o u l d  o n l y  e o m e
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t o  a n o t h e r  c o n c l u s i o n  i f  a b s o l u t e l y  c o m p e l l e d  t o  d o  s o .  T h e  

c o n t r a c t  m a y  b e  r e a d  e i t h e r  w a y .  T h e r e  a r e  t w o  o p t i o n s  i n  

t h e  c l a u s e  : ( 1) w h e t h e r  s a l t  i s  t o  b e  l o a d e d  o r  n o t ; ( 2 ) a t  w h a t

V iSB A M .

E a j i  
AbbuIj 

IIahman
A l l a k a k h ia  p o r t  i t  i s  t o  b e  l o a d e d .  T h e  f i r s t  v e r y  p r o p e r l y  b e l o n g s  t o  t h e  

H A SA srsiioy s h i p o w n e r ; h i s  d e c i s i o n  w o u l d  d e p e n d  u p o n  t h e  o t h e r  e n g a g e 

m e n t s  o f  h i s  .“s h i p .  B u t  t h e  s e c o n d  a s  p r o p e r l y  b e l o n g s  t o  

t h e  c h a r t e r e r ,  w h o  h a s  t o  m a k e  h i s  a r r a n g e m e n t s  f o r  t h e  s a l t  so  

s o o n  a s  h e  k n o w s  t h a t  s a l t  i s  t o  b e  l o a d e d .  M o r e o v e r ,  t h i s  i s  h o w  

a l l  p a r t i e s  u n d e r s t o o d  t h e  c l a u s e  t i l l  t h e  d e f e n d a n t s  f o u n d  i t  t o  

t h e i r  i n t e r e s t  t o  p u t  a n o t h e r  c o n s t r u c t i o n  o n  i t .  A n d ,  l e g a l l y ,  t l i e  

p r e s u m p t i o n  i s  t h e  s a m e  w a y ,  o n  t h e  w e l l - k n o w n  p r i n c i p l e  t h a t ,  

“  i n  e a s e  a n  e l e c t i o n  b e  g i v e n  o f  t w o  s e v e r a l  t h i n g s ,  a l w a y s  h e  

w h i c h  i s  t h e  f i r s t  a g e n t ,  a n d  w h i c h  o u g h t  t o  d o  t h e  f i r s t  a c t ,  s h a l l  

h a v e  t h e  e l e c t i o n ’'^ '^ ; s e e  a l s o  c a s e s  c i t e d  i n  L e a k e  o n  C o n t r a c t s  

( 1 8 7 8 ) ,  p .  6 7 6 .

S e c o n d l y ,  i f  t h e  c h o i c e  o f  t h e  p o r t  w a s  w i t h  t h e  d e f e n d a n t s ,  

t h e y ,  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e ,  m u s t  b e  t a k e n  t o  h a v e  

c h o s e n  A d e n .  T h e  a c c e p t a n c e ,  a t  a n y  r a t e ,  o f  R s .  5 0 0 ,  o n  t h e  

2 2 n d  J u l y ,  t o  g o  t o  A d e n  f o r  f i l l i n g  u p  s a l t , ”  w a s  a  c o n c l u s i v e  

e l e c t i o n  o f  t h a t  p o r t .  A n  e l e c t i o n ,  o n c e  m a d e ,  i s  b i n d i n g  a n d  

i r r e v o c a b l e .  O n c e  m a d e ,  i t  i s  t h e  s a m e  a s  i f  t h e r e  I m d  b e e n  n o  

e l e c t i o n — v . Royal Insurance Company ; Gath v .  Leefi ; 

L e a k e  o n  C o n t r a c t s  ( 1 8 7 8 ) ,  6 7 9  ; A d d i s o n  o n  C o n t r a c t s  (8t h  B d . ) ,  

1 1 8 8 .  T h e  d e f e n d a n t s  r e f u s e d  t o  g o  t o  A d e n ,  a n d ,  t h e r e f o r e ,  

c a n n o t  c l a i m  t h e  s a l t  f r e i g h t .  W h e t h e r  t h e  p l a i n t i f f  w o u l d  o r  

w o u l d  n o t  h a v e  s u c c e e d e d  i n  g e t t i n g  s a l t  t h e r e ,  i s  i m m a t e r i a l .  B u t ,  

a s  a  m a t t e r  o f  f a c t ,  i t  i s  c l e a r  t h a t  s a l t  w a s  t o  b e  h a d  a t  A d e n ; i t  

w a s  o n l y  a  q u e s t i o n  o f  p r i c e ; w h i l e  a t  H a s  R a w a y a  a d m i t t e d l y  

t h e r e  w a s  n o  s a l t .

Latham ( A d v o c a t e - G r e n e r a l )  a n d  BadmcUn Tyabji f o r  d e f e n d 

a n t s ,  contra:— T h e  c l a u s e  i n  t h e  c h a r t e r - p a r t y  i s  c l e a r ,  a n d  g i v e s  

t h e  o p t i o n  t o  t h e  o w n e r s .  A s  a  m a t t e r  o f  f a c t ,  t h e r e  w e r e  n o t  t w o  

o p t i o n s ,  b u t  o n l y  o n e .  T h e  p l a i n t i f f  w a s  b o u n d  t o  l o a d  s a l t ; 

R s .  1 ,5 0 0  a d v a n c e  f r e i g h t  h a d  a c t u a l l y  b e e n  p a i d  b y  h i m  u n d e r  t l i e  

s a l t  c h a r t e r  b e f o r e  t h e  s h i p  l e f t  B o m b a y .  T h e r e f o r e  t h e  o n l y  

s u b j e c t  o f  c h o i c e  w a s  b e t w e e n  t h e  t w o  p o r t s .  I f  i t  i s  a n  o n e r o u s

a) Co. Lit. (19th Ell.,) 145«.
(v)

(2) ] E l. & E .,  S5:5; 28 h . J. Q. B,, 275 , 
H, & c., r>ns,



e o n t r a c t j  t h e  p l a i n t i f f  h a s  o n l y  h i m s e l f  t o  b l a m e  ; h e  s h o u l d  ‘n o t

have entered into it. The opposite construction m akes it alm ost Haji
, A bb u ij

e q u a l l y  o n e r o u s  t o  t h e  d e f e n d a n t s ^ ,  f o r  i t  i s  a  v e r y  m u c h  m o r e  e x -  E a h m a n
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p e n s i v e  t r i p  t o  A d e n  a n d  b a c k  f r o m  J e d d a ^  t h a n  t o  R a a  U a w a y a
A l l A r a k h i a

an d  b a c k . H asakbhoy
V iS R A M .

[ F a r r a n ,  J .  ;— I t  a p p e a r s  f r o m  t h e  e v i d e n c e  t h a t ,  a t  t h e  t i m e  

t h e  c h a r t e r - p a r t y  w a s  e n t e r e d  i n t o ,  t h e  d e f e n d a n t s  t h o u g h t  t h a t  

t h e  s h i p  c o u l d  l o a d  s a l t  a f t e r  s h e  h a d  t a k e n  h e r  p i l g r i m s  o n  b o a r d -  

a n d  i n  c o u r s e  o f  h e r  v o y a g e  f r o m  J e d d a  t o  C a l c u t t a . ]

T h a t  i s  s o ,  n o  d o u b t ,  b u t  t h a t  t u r n e d  o u t  t o  b e  a  m i s t a k e .

T h e n  w e  s a y  w h a t  o c c u r r e d  a t  J e d d a  p r i o r  t o  t h e  3 0 t h  J u l y  

d i d  n o t  a m o u n t  t o  a  d e l i b e r a t e  a n d  c o n c l u s i v e  c l i o i c e ,  o n  o u r  p a r t ,  

o f  A d e n ,  T h e  p l a i n t i f f  w a s  i n  n o  w a y  p r e j u d i c e d  b y  o u r  n o t  d e 

c l a r i n g  E a s  E a w a y a  e a r l i e r  t h a n  t h e  3 0 t h  J u l y ,  a n d  s o  c a n n o t  

c o m p l a i n  o f  o u r  d o i n g  s o ,  i f  t h e  c h o i c e  w a s  b y  t h e  c o n t r a c t  w i t h  

u s .

F ARRAN, J . :— T h e  p o i n t s  a r i s i n g  f o r  d e c i s i o n  i n  t h i s  c a s e  a r e  

s o m e w h a t  n i c e ,  b u t  a s  m y  m i n d  i s  m a d e  u p  a s  t o  w h a t  m y  

d e c i s i o n  s h o u l d  b e ,  I  w i l l  n o t  r e s e r v e  m y  j u d g m e n t .

T h e  c h a r t e r - p a r t y  h e r e  p r o v i d e s  t h a t  t h e  o w n e r s  a r e  t o  h a v e  

t h e  o p t i o n  o f  r e q u i r i n g  t h e  c h a r t e r e r  t o  s h i p  s a l t  a t  R a s  R a w a y a  

o r  a t  A d e n ,  t o  f i l l  u p  t h e  l o w e r  h o l d s  o f  t h e  s t e a m e r ,  a t  a  l u m p  

s u m  o f  R s .  1 2 , 0 0 0  o n l y ,  p a y a b l e  b e f o r e  d e l i v e r y  a t  p o r t  o f  d i s 

c h a r g e  *  *  *  R s .  2 , 0 0 0  t o  b e  d e p o s i t e d  b y  t h e  e l i a r t s r e r  o n  

a c c o u n t  o f  t h e  a b o v e  f r e i g h t ,  o u t  o f  w h i c h  R s .  1 , 5 0 0  t o  b e  p a i d  

h e r e  ( t .  e. B o m b a y )  4 8  h o u r s  b e f o r e  s a i l i n g ,  a n d  R s .  5 0 0  b e f o r e  

d e p a r t u r e  o f  t h e  s t e a m e r  f r o m  J e d d a . ^ ’

T h e  R s .  I j 5 0 0  w e r e  d e m a n d e d  a n d  p a i d  i n  B o m b a y  o n  t h e  1 8 t h  

J u n e ,  a n d  t h e  s h i p  s a i l e d  o n  t h e  2 1 s t  J u n e  f o r  J e d d a  u n d e r  t h e  

c h a r t e r - p a r t y .  S h e  t o u c h e d  a t  A d e n  o n  h e r  w a y ,  a n d  t h e r e  i t  

w a s  a s c e r t a i n e d  t h a t  t h e r e  w o u l d  b e  s o m e  d i f f i c u l t y  i n  g e t t i n g  s a l t  

f o r  C a l c u t t a .  O n  t h e  1 7 t h  J u l y  s h e  r e a c h e d  J e d d a ,  a n d  w a s ,  b y  

p r e v i o u s  a r r a n g e m e n t  m a d e  b y  t h e  o w n e r s ,  p u t  i n t o  t h e  h a n d s  o f  

H a j i  A b d u l a  A r a b ,  w h o  m u s t  b e  t r e a t e d ,  I  t h i n k ,  i n  a l l  respects 
a s  t h e  a g e n t  o f  t h e  o w n e r s ,  t o  a c t  f o r  t h e m  e i t h e r  a l o n e ,  o r  i n  

c o n j u n c t i o n  w i t h  th e  m a s t e r  o f  t h e  v e s s e l ,  i n  t h e  u s u a l  w a y .  O n  

t h e  1 9  t h  J u l y  t h e  a g e n t  g i v e s  t h e  c h a r t e r e r  n o t i c e  t h a t  t h e  v e s s e l

B 430—3
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w i l l  h a v e  f i n i s h e d  d i s c h a r g i n g  o n  t h e  2 L s t  i n s t a n t ,  a n d  c a l l s  o n  

h i m  t o  d e s t i n e  t h e  p o r t  w h e r e  y o u  i n t e n d  t o  l o a d  t h e  s a l t / ’ a n d  

t o  p a y  t h e  R s .  5 0 0  a c c o r d i n g  t o  t h e  c h a r t e r - p a r t y .  T h i s  n o t i c e  

A l l a e a k h i a  r e p e a t e d ; a n d  o n  t h e  2 2 n d  J u l y  t h e  c h a r t e r e r  w r i t e s  r e q u e s t i n g  

H a ,s a n b h o y  t h a t  t h e  s h i p  m a y  Ido s e n t  t o  A d e n  f o r  t h e  s a l t ,  s e n d i n g  w i t h  t h e  

l e t t e r  t h e  R s .  5 0 0  p a y a b l e  u n d e r  t h e  c h a r t e r - p a r t y .  T h e  R s .  5 0 0  

i s  a c c e p t e d  : t h e  r e c e i p t  f o r  i t  r e c i t e s  t h a t  i t  i s  r e c e i v e d  i n  r e s p e c t  

o f '  t h e  c h a r t e r - p a r t y  “ f o r  f i l l i n g  u p  s a l t  t o  g o  t o  A d e n . ”  S o o n  

a f t e r w a r d s  t h e  c a p t a i n ,  b e l i e v i n g  t h a t  n o  s a l t  w i l l  b o  f o u n d  

a t  A d e n  f o r  C a l c u t t a ,  a n d  t h a t  h e  w i l l ,  i n  g o i n g  t o  a n d  r e t u r n i n g  

f r o m  t h e r e ,  b e  e n g a g e d  i n  a  f o o l ’s  e r r a n d ,  r e f u s e s  t o  g o  t o  A d e n  

u n l e s s  t h e  b a l a n c e  o f  t h e  f r e i g h t ,  R s .  1 0 , 0 0 0 ,  i s  p a i d  d o w n  i n  

a d v a n c e .  F o r m a l  p r o t e s t s  a r e  e n t e r e d  b y  e i t h e r  s i d e  b e f o r e  t h e  

B r i t i s h  C o n s u l  a t  J e d d a .  O n  t h e  2 9 t h  J u l y ,  t h e  o w n e r s  t e l e g r a p h  

f r o m  B o m b a y  t h a t  t h e  o p t i o n  i s  w i t h  t h e m ,  a n d  n a m e  R a s  R a w a y a  

a s  t h e  p o r t  t h e y  e l e c t  t o  g o  t o ; a n d  o n  t h e  n e x t  d a y  t h e  c h a r t e r e r  

i s  s o  i n f o r m e d ,  a n d  r e q u i r e d  t o  l o a d  s a l t  a t  B a s  R a w a y a .  T h i s  

t h e  c h a r t e r e r  r e f u s e s  t o  d o  ; a n d  t h e  c a p t a i n  i n s i s t i n g  o n  p a y 

m e n t  o f  t h e  R s .  1 0 , 0 0 0 ,  b a l a n c e  o f  t h e  s a l t  f r e i g h t ,  a s  a  c o n d i t i o n  

p r e c e d e n t  t o  a l l o w i n g  t h e  p i l g r i m s  t o  b o  l o a d e d  o n  b o a r d ,  t h e  

c h a r t e r e r  p a y s  t h i s  s su m  u n d e r  p r o t e s t ,  a n d  n o w  b r i n g s  t h i s  s u i t  

t o  r e c o v e r  t h a t  s u m ,  a s  w e l l  a s  t h e  R s .  2 , 0 0 0  p r e v i o u s l y  p a i d  o n  

t h e  s a m e  a c c o u n t .

O n  t h i s  s t a t e  o f  f a c t s ,  t h e  f i r s t  q u e s t i o n  t h a t  a r i s e s  i s ,  w i t h  

w h o m — t h e  s h i p o w n e r ,  o r  t h e  c h a r t e r e r — i s  t h e  o p t i o n  t o  s e l e c t  

t h e  p o r t  a t  w h i c h  s a l t  i s  t o  b e  l o a d e d  ? T h i s  d e p e n d s  o n  t h e  

w o r d i n g  o f  t h e  c l a u s e  i n  t h e  c h a r t e r - p a r t y ,  r e a d  b y  t h e  l i g h t  o f  

a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s .  T h e  c l a u s e  r u n s : “  t h e  

o w n e r s  t o  h a v e  t h e  o p t i o n  o f  r e q u i r i n g  t h e  c h a r t e r e r  t o  s h i p  s a l t  

a t  R a s  R a w a y a  o r  a t  A d e n . ”  R s .  1 , 5 0 0  o f  t h e  f r e i g h t  f o r  t h e  

s a l t  c h a r t e r  w a s  t o  b e  p a i d  h e r e  i n  B o m b a y  4 8  h o u r s  b e f o r e  

s a i l i n g  f o r  J e d d a .

N o w  i t  i s  i m p o r t a n t  t o  b e a r  i n  m i n d  t h a t ,  a t  t h e  t i m e  t h i s  

c h a r t e r - p a r t y  w a s  e n t e r e d  i n t o ,  t h e  o w n e r s  w e r e  u n d e r  t h e  i m 

p r e s s i o n  t h a t  s a l t  c o u l d  b e  l o a d e d  a t  A d e n  a f t e r  t h e  p i l g r i m s  h a d  

b e e n  t a k e n  o n  b o a r d , — t h a t  i s ,  i n  t h e  c o u r s e  o f  t h e  v o y a g e  f r o m  

J e d d a  t o  C a l c u t t a .  T h i n k i n g  t h a t ,  i t  w a s  p r a c t i c a l l y  a  m a t t e r  o f  

i n d i f f e r e n c e  t o  t h e m  w h e t h e r  t h e  s h i p  l o a d e d  a t  A d e n  o r  a t  R a s



R a w a y a — t l i e  l a t t e r  p o r t  b e i n g  b u t  a. f e w  h o u r s ’ s a i l  f r o m

J e d d a .  T o  t l i e  c h a r t e r e r ,  h o w e v e r ,  w h o  h a d  t o  p r o v i d e  t h e  s a l t  H i w

c a r g o ,  i t  w a s  o f  c o u r s e  o f  i m m e n s e  i m p o r t a n c e  t o  h a v e  t h e  c h o i c e  R a h m a j j -

o f  t h e  p o r t  a t  w h i c h  h e  s h o u l d  l o a d ; s o  m u c h  s o ,  i n d e e d ,  t h a t  i t

i s  d i f f i c u l t  t o  b e l i e v e  t h a t  h e  w o u l d  w i l l i n g l y ,  a n d  i n t e n t i o n a l l y ,  H a s a k b h o y

e n t e r  i n t o  s o  o n e r o u s  a  c h a r t e r  a s  t h e  d e f e n d a n t s ’ c o n t e n t i o n

w o u l d  m a k e  t h i s  o u t  t o  b e .

N o w  I  t h i n k  t h a t  i n  f .! ’ a u s e  w e  h a v e  t w o  s e t s  o f  a l t e r n a t i v e s  

c o n t a i n e d : ( 1) w h e t h e r  s a l t  s h a l l  b e  . s h i p p e d  o r  n o t ;  a n d  ( 2) 

w h e t h e r  i t  s h a l l  b e  s h i p p e d  a t  R a s  R a w a y a  o r  a t  A d e n .  I t  w a s  

u r g e d  b y  t h e  A d v o c a t e  G e n e r a l  t h a t  t h e r e  w a s  o n l y  o n e  a l t e r n a 

t i v e — t h e  s e c o n d — b e c a u s e  t h e  R s .  1 , 5 0 0  a d v a n c e  f r e i g h t  h a v i n g  

b e e n  d e m a n d e d  a n d  p a i d  b e f o r e  t h e  s h i p  l e f t  B o m b a y ,  t h e  

c h a r t e r e r  w a s  b o u n d  t o  s h i p  s a l t .  B u t  t h a t ,  I  t h i n k ,  i s  a n  e r r o 

n e o u s  a r g u m e n t .  T h a t  f a c t  d o e s  n o t  s h o w  t h a t  t h e r e  w a s  n o t  t h e  

f i r s t  o f  t h e  t w o  o p t i o n s .  O n  t h e  c o n t r a r y ,  b y  d e m a n d i n g  a n d  

a c c e p t i n g  t h e  a d v a n c e  f r e i g h t  o f  R s .  1 , 5 0 0  i n  B o m b a y ,  t h e  

d e f e n d a n t s  c o n c l u d e d  t h a t  o p t i o n — w h i c h  w a s  u n d o u b t e d l y  

w i t h  t h e m — i n  a  p a r t i c u l a r  w a y .

I f  t h a t  i s  s o ,  t h e  c l a u s e  b e c o m e s  r e a s o n a b l e  a n d  i n t e l l i g i b l e  i f  

w e  s u p p o s e  t h e  f i r s t  o p t i o n  t o  b e  w i t h  t h e  o w n e r s ^  a n d  t l i e  s e c o n d  

w i t h  t h e  c h a r t e r e r .  A s  I  h a v e  s a i d ,  i t  w a s  t h e  c h a r t e r e r  w h o  

h a d  t o  f i n d  t h e  s a l t ; a n d  i t  i s  o n l y  r e a s o n a b l e  t o  s u p p o s e  t h a t  t h e  

c h o i c e  o f  t h e  p o r t  w o u l d  b e  w i t h  h i m  : a n d  i t  i s  n o t  u n w o r t h y  o f  

r e m a r k  t h a t  t h i s  i s  h o w  t h e  c a p t a i n ,  h i m s e l f  a  m a n  o f  s o m e  e x 

p e r i e n c e  i n  t h i s  t r a d e ,  a d m i t s  t h a t  h e  u n d e r s t o o d  i t .  T h e  l e g a l  

p r e s u m p t i o n  i s  t h e  s a m e  w a y ; s e e  L e a k e  o n  C o n t r a c t s  ( 1 8 7 8 ) ,  

p .  6 7 6 .  I f  t h e r e  is a n y  a m b i g u i t y  i n  t h e  c l a u s e ,  i t  s h o u l d  b e  r e a d  

a g a i n s t  t h e  i n t e r e s t s  o f  t h e  p e r s o n  d r a w i n g  i t  u p  ; b u t  t h i s  i s  a  

p r i n c i p l e ,  w h i c h ,  i n  s u c h  a  e a s e  a s  t h i s ,  I  s h o u l d  n o t  b e  i n c l i n e d  

t o  p r e s s  v e r y  f a r .

I n  a n y  c a s e ,  h o w e v e r ,  I  t h i n k  t h e  p l a i n t i f f  m u s t  s u c c e e d  o n  t h e  

g r o u n d  t h a t ,  i f  I  a m  w r o n g  i n  t h e  a b o v e ,  a n d  t h e  c h o i c e  o f  t h e  

p o r t  w a s ,  b y  t h e  c h a r t e r - p a r t y ,  w i t h  t h e  d e f e n d a n t s ,  t h e  l a t t e r  

m u s t  b e  t a k e n ,  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  t o  h a v e  

e l e c t e d  t o  s e n d  t h e  p l a i n t i f f  t o  A d e n  ; a n d ,  h a v i n g  s o  e l e c t e d ,  c o u l d  

n o t  a f t e r w a r d s  c h a n g e  t h e i r  m i n d s  a n d  r e q u i r e  t h e  p l a i n t i f f  t o  g o -
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1892. t o  E a s  l i a w a y a .  A n  e l e c t i o n  o n c e  d c t i n i t e l y  m a d e  i s  f i n a l ,  a p a r t  

f r o m  a l l  c o l l a t e r a l  c o n s i d e r a t i o n s — Broivn v .  Hoyal himrance 
; Oath v .  Lees'--' .̂

I  h a v e  a l r e a d y  f o u n d  t h a t  A b d n l a  A r a b  w a s  d e f e n d a n t s ^  a g e n t  

a t  J e d d a ,  a n d  r e p r e s e n t e d  t h e m  i n  t h e  v a r i o u s  c o m m u n i c a t i o n s  

t h a t  p a s s e d  b e t w e e n  h i m  a n d  t h e  p l a i n t i f f  a t  t h a t  p o r t .  I f  t h e  

c h o i c e  w a s  w i t h  t h e  d e f e n d a n t s  t h e y  c o u l d , ,  o f  c o u r s e ,  i f  t h e y  

s 6 c h o s e ,  l e a v e  i t  t o  t h e  p l a i n t i f f  t o  e l e c t ,  a n d  t h i s ,  I  t h i n k ^  t h e y  

c l e a r l y  d i d .  I f  n o t  b e f o r e ,  a t  a n y  r a t e  o n  t h e  2 2 n d  J u l y ,  w h e n  

R s .  5 0 0  ^ e r e  p a i d  b y  t h e  p l a i n t i f f ,  a n d  a c c e p t e d  b y  A b d u l a ,  “  f o r  

f i l l i n g  u p  s a l t  t o  g o  t o  A d e n , ”  t h e  p o r t  o f  A d e n  \ y a s ,  I  t h i n k ,  d e 

f i n i t e l y  a n d  c o n c l u s i v e l y  d e t e r m i n e d  u p o n  a s  t h e  p o i ' t  a t  w h i c h  

t h e  c h a r t e r e r  w a s  t o  l o a d  h i s  s a l t .  A f t e r  t h a t  i t  w a s  n o t  o p e n  t o  

t h e  s h i p o w n e r s  t o  g o  b a c k  o n  t h e  m a t t e r ,  a n d  s a y  t h e  c h o i c e  

w a s  w i t h  u s ,  a n d  w e  h a v e  n o t  y e t  e x e r c i s e d  i t ; w e  n a m e  R a s  

R a w a y a .  ”

I  f i n d ,  t h e r e f o r e ,  o n .  t h e  f i f t h  i s s u e  r a i s e d ,  t h a t  t h e  d e f e n d a n t s  

d i d  e l e c t  t o  g o  t o  A d e n ,  a n d  t h a t  a f t e r w a r d s ,  o n  t h e  3 0 t h  J u l y ,  

t h e y  a b s o l u t e l y  r e f u s e d  t o  g o  t h e r e .  C o n s e q u e n t l y ,  I  f i n d  t h a t  

t h e  p l a i n t i f f  w a s '  r e l i e v e d  f r o m  h i s  r e s p o n s i b i l i t i e s  u n d e r  t h e  s a l t  

c h a r t e r ,  s i n c e  i t  i s  a d m i t t e d  t h a t  h e  c o u l d  n o t  h a v e  l o a d e d  

s a l t  a t  A d e n  w i t h  t h e  p i l g r i m s  o n  b o a r d .  M o r e o v e r ,  t h e  d e f e n d 

a n t s  w e r e  t h e n  i n s i s t i n g  t h a t  h e  s h o u l d  l o a d  i t  a t  R a s  R a w a y a , ,  

a n d  n o t  a t  A d e n . '  T h e r e  w i l l  b e  a  d e c r e e  f o r  t h e  p l a i n t i f f  f o r  t h e  

s u m s  h e  w a s  c a l l e d  u p o n  t o  p a y  u n d e r  t h e  s a l t  c h a v t o r ,  w i t h  

i n t e r e s t  a t  G p e r  c e n t ,  f r o m  t h e  d a t e s  o n  w h i c h  t h e  v a r i o u s  

i n s t a l m e n t s  o f  t h a t  s u m  w e r e  p a i d ,  w i t h  t h e  c o s t s  o f  t h e  s u i t .

A t t o r n e y s  f o r  t h e  p l a i n t i f f M e s s r s .  Crawford, Burder, 
Biicldand and Bay ley.

A t t o r n e y s  f o r  d e f e n d a n t s  :— M e s s r s .  Oonroy and Brown.
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