
t h e  r u l e  o f  dam dupat. I t  w a s  u r g e d  t h a t  d e f e n d a n t s  s h o u l d  

D A to c I  n o t  b e  a l l o w e d  t o  r e d e e m  w i t h o u t  a l s o  p a y i n g  t h e  c o s t s  o f  t h e  

A e j d n j i  m o r t g a g e  s u i t ,  b u t  t h e r e  i s  n o  f i n d i n g  w h i c h  w o u l d

h o l d i n g  t h a t  t h e y  w e r e  r e s p o n s i b l e  f o r  t h e  p l a i n t i f f ’s  

h a v i n g  u n n e c e s s a r i l y  i n c u r r e d  t h e  c o s t s  o f  ' t h a t  s u i t .  A s  d e f e n d 

a n t s  s e t  u p  a  t i t l e  a s  o w n e r s  o f  t h e  p r o p e r t y ,  a n d  h a v e  f a i l e d ,  t h e y  

m u s t  p a y  t h e  c o s t s  o f  t h i s  s u i t  t h r o u g h o u t .  T h e  d e c r e e  m u s t ,  

t h e r e f o r e ,  b e  v a r i e d  b y  d i r e c t i n g  t h a t  d e f e n d a n t s  m a y  r e d e e m  o n  

p a y m e n t  o f  R s .  3 9 8 ,  w i t h  t h e  c o s t s  o f  t h i s  s u i t  t h r o u g h o u t ,  w i t h i n  

t h r e e  m o n t h s  f r o m  t h e  d a t e  o f  t h i s  d e c r e e — a n d ,  i n  d e f a u l t  o f  s u c h  

p a y m e n t ,  t h e  d e f e n d a n t s  t o  b e  f o r e e l o s e d j  a n d  p o s s e s s i o n  o f  t h e  

p r o p e r t y  t o  b e  g i v e n  t o  t h e  p l a i n t i f f .

Decree varied.
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Befare Sir Charles Sarrjent, K t, Chief Justice, and Mr. Justice Bayleij. 
JAVERBA'I, (OIUGINAL P IA IN T IP P ), A P P E L L A N T , V. KABLIBA'I AND  

October 9  - A K O TnEU , ( o r i g i n a l  D u f e n d a n t s ) ,  R k s p o n d e n t s . '^ ’

Illniu lato— WUl—̂ onstniction—Cfift to n class not all in existence at testator's 
death—Rule in Td/jore ease— Void gift—Gift over, altGvnative or expecMnt on void 
gift—General jiovier of appointment in a Hindu will, hoio far valid—Operation 
and offect of such a power—English rules of construction notfolloioed,

ManclrdKim Pit;iinbard:is, by his will, dated Mth April, 1.873, after appointing 
his brotlior, Jaimiddds, to l)c liifj executor, bequeatlaed all liis estate, &c., to Jam- 
nddds, upon trust to pay debts, &e., and to stand possessed of the residue in 
trust (1) for his (teistator’a) wife J;i,vcrl)ai and AmbAvahu, the wife of his brother 
Jauina'dda, during the life of both, or the survivor of them, for their or her sole 
use ; and (2) from and after the decease of the survivor of them, in trust for the 
male issue of Jamuddds, if any there were ; and (3) in default of such male issue, 
iu trust for any person or persons, in any ahares or share, and in such manner aa 
his brother Jamuiidas should, by any deed or deeds, or writing or writings, 
appoint, with or without power of revocation or new appointment.

Jamnadiis proved the will, and as oxecutor managed the estate until his death 
on the 17th October, 1888. He had no male issue, but two daughters, who were 
the defendants in this suit. On the 7th Octol>er, 1888, he made a will, by which, 
in accordance with the authority given to liim by the last clause of the will of 
Mancharara, he directed that twelve months after the death of .TAverbiii (Arabfi- 

*Suit No. 235 of IS'JO.
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vahu being dead) tlie estate shoiUcl be divided equally ]>cfcween Iiis two rlauglitci’S, 
Kabli and Moti. Kabli was born iu Manchdi'tlin’s life-time, but Moti not till after 
his death.

Held, that the devise in Manchar;lm’s vi'ill in favour ot the male issue of Jani” 
nddds meant in favour of .such male issue as slionM be living at the time of the 
death of the survivor of the tenants for life, wliether born in tlic liie-tiine of the 
testator, or after his death; and as, at the death of the testator, Janmadiis liad no 
male issue, it was a gift to a person or persons not in being at that time, and, 
therefore, void under the rule in the Tagore case.

field, also, that the devise over, in default of such male issue, -was an altenia- 
native gift, to take effect on an event to be determined at the death of the survi
vor of the tenants for life, and consequently was not open to objection.

Held, further—as to the l)equcst to such person or peraons as JamiuUlds should, 
by deed or writing, appoint—that there was no clear principle of Hindu law 
which forbad such a bequest being construed, and effect given to it, according to 
its plain and literal terms ; always sul)ject, however, to the same restrictions as 
the Hindu testamentary law imposes on the testator himself, viz., that the 
appointment should bo made, so that (i) the appointee might be ascertained when 
the event arose on which he vras to take (in this case, therefore, before the death 
of the surviving tenant for life), and (ii) the appointee be a person who was 
alive at the death of the testator.

Hdd, accordingly, that in making this bequest the testator’s intention was 
clearly to give Jamnddi'is the ultimate disposal of the property, but not that it 
should form part of Jamnadi.ls’ estate. The circumstance that English Courts, in 
such cases, treat the property, when the power has been exercised, as part of the 
estate of the appointor, in tlie interest of creditors, and some other persona 
favoured by the Court of Equity, could not affect the question as to what "vvas the 
intention of Manchai’am when he made his Avill.

Original Court’s decree varied accordingly ; the share in the residue appointed 
by Janmadiis to his daughter Moti (born after the testator's death) being declared 
to be part of Manch;iram’a estate of which he died intestate, and to belong, there
fore, to his (ManchiU’iim’s) heir,

Appeal from F a r r a n ,  J .  ( s e e  I .  L .  1 5  B o m .^  3 2 6 . )

T h e  p l a i n t i f f s  h u s b a n d ,  M a n c h a r a m  P i M m b a r d a s ,  d i e d  i n  1 8 7 3 ,  

l e a v i n g  a  w i l l  w h e r e b y  h e  a p p o i n t e d  h i s  b r o t h e r ,  J a m n a d a s ,  h i s  

e x e c u t o r .  T h e  f o u r t h  c l a n s c  o f  t h e  w i l l  w a s  a s  f o l l o w s  :—

Clause 4. “ I hereby demise and bequeath all my immoveable and moveable 
estate and effects, not hereinbefore otherwise disposed of, (except estate vested ia 
me as a trustee or mortgagee) unto my brother the said Jamnsidds Pitanil>ard5,s, 
liis executors, administrators and assigns, upon trust, that he, the said Jamnadas 
Pitilmbardas, his heirs, executors, administrators and assigns shall call in and 
collect all my outstandings, and pay my funeral and testamentary expenses and 
debts, and the legacies bequeathed by this my last will as aforesaid, and shall stand 
possessed of the said residuary trust moneys, and all my inmioveable and otjier

1S91.

J a v e r b a i

V,
K a b x t e a i .



1S91. moveable pvoporfcy, in trust for my wife Javcrvaliu and for Ambn'valiit, wife of my
——-----------   sali.l brother J;imnadds Pit:imbardas, dining tlio life of both, or tlie Kurvivor of

J a v eri'.a i tlioiii, for their or lier sole use, lieiicfit, ads'anta^e and comfort; and from and
KAB-iuii. decease of the survivor of them in trust for the male ifjsuc of my .said

brotlicr Jauiu;id;ia, if any there be; and, iu defavilt of any such male issue as 
af(3resaid, in tru.st for any person or jiorsons, in any shares or shave, and in 
such mainier as my said brotlicr Jaimi:idiifj shall, by any deed or deeds or writing 
or writings, appoint, witb or without power of revocation and new apipoiutmeut.”

J a m n ; i c l a s  p r o v e d  h i s  b r o t h e r ’s  w i l l  a n d  m a n a g e d  t h e  e s t a t e  

i m t i l  h i s  d e a t h  o n  t l i e  1 7 t l i  O c t o L c r ;  1 S S 8 ,  H o  h a d  n o  m a l e  

i s s u e ,  b u t  l e i i t  t w o  d a u g l i t e r s ,  K a b l i b a i  a n d  M o t i b f i i  ( t h e  r e s p o n d 

e n t s ) .  T h e  l a t t e r  w a s  b o r n  i n  1 8 7 6 ,  t l i e r e i 'o r c  a f t e r  t h e  d e a t h  o f  

M a n c h d r a m .

J a m n a d a s  h a d  n o  e s t a t e  o f  h i s  o w n ,  H c ^  h o w o A - e r ,  l e f t  a  w i l l  

d a t e d  t h e  7t h O c t o b e r ^  1 8 8 8 ^  t h e  m a t e r i a l  p a r t s  o f  w l i i c h  w e r e  a s  

f o l l o w s '

“ Now my health beingljadl make tlii;; my last will or testamout in accord-. 
ancc with tlie authoi'ity givojx ti> me in tlie last clau.sc of the will of my 
floceascd In’other Manehtiram Fitainbardas, datcd7tli July, ISliO (';i,nd this) ncmnuk 
jmtra, or deed of appointment, and (this) arrangement for the maintenance of the 
family. ”

T h e n  a f t e r  d i r e c t i n g  c e r t a i n  o u t l a y s  t h e  w i l l  c o n c l u d e d  a s  

fo llow s

“  After making all tlic a1)ovc-namcd outlays as to whatever immovealile and 
moveable property and ornament,s and jewels and clothes and apparol, and furni
ture, all the household goods and things tliat there may be, the o-\vners and heirs 
to the same are my daughtei-s Ben Kabli and Beu Moti. I'hey after the expira
tion of twelve months after my brother’,? v\idow Bai Javer’.s dcatli sliall truly 
divide and take the same in equal shares. According to these particulars, as 
written above, this my last will,—that is, testament—is made. The same sluill be 
accepted and agreed to by niy heirs and representatives.”

T h e  p l a i n t i f f  ( a p p e l l a n t )  b r o u g h t  t h i s  s u i t  t o  h a v e  M a n e h a -  

r a m ’ s  w i l l  c o n s t r u e d .  T h e  C o u r t  o f  f i r . s t  i n s t a n c e  ( F a r r a n ,  J . )  

h e l d  ( 1)  t h a t  t h e  t r u s t  i n  f a v o u r  o f  t h e  m a l e  i s s u e  o f  J a m n a d a s  w a s  

v o i d  ( 2) t h a t  t h e  p o w e r  o f  a p p o i n t m e n t  g i v e n  t o  J a m n a d a s  w a s  

e q u i v a l e n t  t o  a  g i f t ,  a n d  t h a t  s u c h  g i f t  w a s  v a l i d  ; (3) t h a t  t h e  

b e q u e s t s  b y  J a m n a d a s  t o  M s  d a u g h t e r , s  ( t h e  r e s p o n d e n t s )  w e r e  

v a l i d  b e q u e s t s .  ( S e e  I .  L ,  R . ,  1 5  E o m . j  326.)

T h e  p l a i n t i f f  n o w  a p p e a l e d ,  c o n t e n d i n g  t h a t  M a u c h a r a n i  h a d  

d i e d  i n t e s t a t e  i n  r e s p c c t  o f  a l l  h i s  p r o p e r t y  w a v e  t h e  l i f e ^ n t e r c s t
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therein given to his widow, and that all trusts of his property 
subsequent to tlio trust in respect of such life-interest were void. Javerbai
She also contended that the power of appointment given to Jam- Kacueai. 
iiadas was void; or̂ , i£ not void, had not been validly exercised; and 
that she (the appellant) was absolutely entitled to Manchar^m’s 
moveable^ and to a Hindu widow’s estate in his immoveable, 
property.

Jardine 0.11(1 Bhairijdvaib for the appellant:—The Hindu law 
does not admit of the creation of powers o£ appointment such as 
is given by Manclianim’s Avill, There is no property conferred.
In any case, such a power could only be validly exercised in favour 
of a person alive at the death of the donor of the power, but here 
there is no restriction whatever. Bequests by Hindu wills are 
held good as being analogous to giffcs, but there is no analogy 
between a povv'er and a gift. A  gift nnist deal with something 
tangible. There camiot be a gift of a right to give. They cited 
Mayne’s Hindu Law  ̂ (4th Ed.), 388, o54>, ooG, 458; Lalliihhdl v̂  
Mchiku.va/rbd'P'> Hi.von v. Oliver ; Mohinson w  Dnsgatê '̂> j Holmes 
V , Attorneii Goneralv, TomiGr̂ '̂>-, Jarman on Wills, (4th
Ed.), Vol. II, p. 526 ; Rdi B-ishen Ghand v. M'ussumat Asmaida 

Rum Ldl Sett v,Kanai Led SetW; Manjamma v. Paclma-" 
nabhayyâ ^̂  ; Qanghdi v. Thdvav Martin v. £ee(̂ o>; Bdi
Mamnhdi v .  Dossd 31ovdrJ'P^'^; VuIlubMds Ddmodhar v .  Thiicl-er 
Gordhandds Bdmodhaf '̂^^ ;̂ Kumar Tarkeskivar lioij v .  Kumar 
SJioshi ĥildiareBhvKir̂ '̂''̂ ] Bhoohun Moliini Bohyaw S-iiris Ghim-^

", Brajanath Bey Sirhir v. >S. if .  Anandamayi Ddsî '̂ K̂
Latham ( A d v o c a t e  G e n e r a l ) ,  Starling, Bussell, a n d  Macleod, f o r  

t h e  r e s p o n d e n t s .  T h e y  c i t e d  S u g d e n  o n  P o w e r s ^  ( 8t h  E d . ) ,  p p .

894-3 5 1 1 ;  Eaikisliori Ddsi v .  Dehc-ndranath Sirkar̂ ^̂ >-, Grom^e V '

JBarrow^ '̂ '̂ ;̂ Re Thatcher^s TncstsO-s) ; Eters v .  GhallisŜ ^̂ ; Sixoii v .

(1) I. L. R., 2 Bom., 389. (10) U Moore’s P. C., 142.
(2) 13 Ves., 108. (11) I. L. E., 15 Bom., 443.
( 3 )  2  Vernon, 1 8 0 ,  a t  p. I S b  ( 1 2 )  I. L .  K „  1 4  Bom., S 6 0 ,

H)  7 Ves., 499. ( 1 3 )  L .  E., 10 I. A . ,  51.
(5) 2 Ves., 1. (14)L. E., 5 I. A., 138.
(G )  L. E., 1 1  I .  A., 1 G 4 .  ( 1 5 )  s  Beiig. L. R., 20S.
Cl) L L, 11., 12 Gale., GG3. (16) L. R., 15 I. A., 37.
(8) I. L. R., 12 Mad., 393. (17) 4 Ves., 6S1.
(3) 1 Bom. H. C. licp., 71- (IS) 26 Bcav., 305.

L. a ,  531.
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1891. , OUverO)Visalatclimi Ammal y. N. Suhhu Okhoymoney
J a v e o t a i  Dasi v ,  Filmoney MullicW ') ; Musscmmt Kliooh Oonwiir v .  Baboo 
Kabliba.1. Moodndrdin 8ingĥ '̂>.

S a r g e n t  ̂ G , J . : — T h e  q u e s t i o n s  r a i s e d  b y  t h e  s e v e r a l  i s s u e s  i n  

t h i s  c a s e  a r i s e  o n  t h e  c o n s t r u c t i o n  o f  t h e  4 t h  c l a u s e  o f  t h e  w i l l  

o f  o n e  M a n e h a r a m  P i t a m b a r ,  d a t e d  7 t h  J u l y ,  1 8 6 9 ,  w h i c h  i s  i n  

t h e  f o l l o w i n g  t e r m s

^‘ I  h e r e b y  d e m i s e  a n d  b e q u e a t h  a l l  m y  i m m o v e a b l e  a n d  m o v e 

a b l e  e s t a t e  a n d  e f f e c t s  n o t  h e r e i n b e f o r e  o t h e r w i s e  d i s p o s e d  o f  

( e x c e p t  e s t a t e  v e s t e d  i n  m e  a s  a  t r u s t e e  o r  [ m o r b g a g e e )  u n t o  m y  

b r o t h e r  t h e  s a i d  J a m n d d a s  P i t a m b a r d a s ,  h i s  e x e c u t o r s ,  a d m i n i s 

t r a t o r s  a n d  a s s ig n s ^  u p o n  t r u s t ,  t h a t  h e ,  t h e  s a i d  J a m n a d a s  P i t a 'm «  

bardaS;, h i s  h e i r s ,  executorS;, a d m i n i s t r a t o r s  a n d  a s s i g n s  s h a l l  c a l l  

i n  a n d  c o l l c c t  a l l  m y  o u t s t a n d i n g s  a n d  p a y  m y  f u n e r a l  a n d  t e s t a 

m e n t a r y  e x p e n s e s  a n d  d e b t s  a n d  t h e  l e g a c i e s  b e q u e a t h e d  b y  t h i s  

m y  l a s t  w i l l  a s  a f o r e s a i d ,  a n d  s h a l l  s t a n d  p o s s e s s e d  o f  t h e  s a i d  

r e s i d u a r y  trust m o n e y s  a n d  a l l  m y  i m m o v e a b l e  a n d  o t h e r  m o v e a b l e  

p r o p e r t y  i n  t r u s t  f o r  m y  w i f e  J a v e r v a h u  a n d  f o r  A m b a v a h u ,  w i f e  

o f  my s a i d  b r o t h e r  J a m n a d 4 s  P i t a m b a r d ^ s ,  d u r i n g  t h e  l i f e  o f  

both, o r  the s u r v i v o r  o f  t h e m ,  f o r  t h e i r  o r  h e r  s o l e  use, b e n e f i t ,  

a d v a n t a g e  a n d  c o m f o r t ,  a n d  f r o m  a n d  a f t e r  t h e  d e c e a s e  o f  the 
s u r v i v o r  o f  t h e m  i n  t r u s t  f o r  t h e  m a l e  i s s u e  o f  m y  s a i d  b r o t h e r  

J a m n a d a s ,  i£  a n y  t h e r e  b e ,  a n d ,  i n  d e f a u l t  o f  s u c h  m a l e  i s s u e  a s  

a f o r e s a i d ,  in trust f o r  a n y  p e r s o n  or p e r s o n s ,  i n  a n y  share o r  

s h a r e s ,  a n d  i n  s u c h  m a n n e r  a s  my s a i d  b r o t h e r  J a m n a d d s  shall 
b y  a n y  d e e d  o r  d e e d s ,  o r  w r i t i n g  o r  w r i t i n g s ,  a p p o i n t ,  w i t h  o r  

w i t h o u t  p o w e r  o f  r e v o c a t i o n  o r  n e w  appointment.”

J a m n a d d s  m a d e  a  w i l l ,  d a t e d  7 t h  O c t o b e r ,  1 8 S 8 ,  b y  w h i c h  h e  

d i r e c t e d  t h a t ,  s u b j e c t  t o  c e r t a i n  s p e c i a l  b e q u e s t s ^  h i s  d a u g h t e r s  

K a b l i  a n d  M o t i  s h o u l d  d i v i d e  t h e  r e s i d u a r y  e s t a t e .

T h e  f i r s t  p o i n t  f o r  c o n s i d e r a t i o n  i s  a s  t o  t h e  c o n s t r u c t i o n  o f  

t h e  d e v i s e ,  f r o m  a n d  a f t e r  t h e  d e a t h  o f  t h e  s u r v i v o r  o f  h i s  w i f e  

J a v e r v a h u  a n d  A m b a v a h u ,  w i f e  o f  h i s  b r o t h e r ,  “  i n  t r u s t  f o r  t h e  

m a l e  i s s u e  o f  m y  b r o t h e r  J a m n d d d s j  i f  a n y  t h e r e  b e .^ ^  W e  c a n -  

H o t  d o u b t  t h a t  t h e  J u d g e  o f  t h e  D i v i s i o n a l  C o u r t  w a s  r i g h t  i n

(1) 13 Vea., 112. (3) I . L . R ., 15  Calc., 282.
(2) 6 Mad. H. 0. Eep., 270. (4) 9 Moore’s I. A., 1.
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c o n s t r u i n g  t h i s  a s  m e a n i n g  t h a t  t h e  m a l e  i s s u e  o f  J a m n a d d s

l i v i n g  a t  t h e  t i m e  o f  t h e  d e a t h  o £  t h e  s u r v i v o r  o f  t h e  t e n a n t s  f o r  J a v e k b a 'i

l i f e ,  s h o u l d  t a k e  t h e  e s t a t e ,  w i t h o u t  d i s t i n g u i s h i n g  b e t w e e n  k a -bl'ib a 'i .

t h o s e  b o r n  i n  t h e  l i f e - t i m e  o f  t h e  t e s t a t o r  a n d  t h o s e  b o r n  p r i o r

t o  t h e  f o r m e r  e v e n t ,  b u t  s u b s e q u e n t  t o  t h e  t e s t a t o r ’s  d e a t h  j  a n d

a s ,  a t  t h e  d e a t h  o f  M a n c h a r a m ,  J a m n ^ d ^ s  h a d  n o  m a l e  i s s u e ,  i t

w a s  a  g i f t  t o  a  p e r s o n  o r  p e r s o n s  n o t  i n  b e i n g  a t  t h a t  t i m e ,  a n d ,

t h e r e f o r e ,  v o i d  u n d e r  t h e  r u l e  i n  t h e  Tagore O a s e W ,

A s  t o  t h e  d e v i s e  o v e r  i n  d e f a u l t  o f  s u c h  m a l e  i s s u e ,  i f  i t  b e  

r e g a r d e d  a s  t a k i n g  e f f e c t  a f t e r  t h e  f a i l u r e  o r  d e t e r m i n a t i o n  o f  

t h e  p r e v i o u s  i n v a l i d  g i f t ,  i t  w o u l d  b e  d o u b t l e s s  i t s e l f  v o i d  u n d e r  

t h e  r u l i n g  i n  t h e  Tagore Case. B u t  h e r e  t h e  d e v i s e  o v e r ,  i n  

d e f a u l t  o f  m a l e  i s s u e  o f  J a m n a d ^ s ,  i s  a n  a l t e r n a t i v e  g i f t ,  t o  t a k e  

e f f e c t  o n  a n  e v e n t  t o  b e  d e t e r m i n e d  a t  t h e  d e a t h  o f  t h e  s u r v i v o r  

o f  t h e  t e n a n t s  f o r  l i f e ,  w h i c h  e x c l u d e s  t h e  g i f t  t o  t h e  m a l e  i s s u e  

o f  J a m n d d d s  f r o m  t a k i n g  e f f e c t .  T h e  c i r c u m s t a n c e s  a r e  t h e  

s a m e  a s  i n  Kumar Tarakeskimr 'Roy v .  Kumdr Shoshi Shikaresh~
, w i t h  r e g a r d  t o  t h e  g i f t  o v e r  o f  t h e  s h a r e s  o f  t h e  n e p h e w s  

w h o  d i e d  w i t h o u t  l e a v i n g  a  m a l e  c h i l d ,  t h e  P r i v y  C o u n c i l  h a v i n g  

h e l d  t h a t  t h e  g i f t  t o  t h e  s o n s  a n d  g r a n d s o n  o f  t h i s  n e p h e w  w a s  

v o i d ,  a n d  t h a t  e a c h  n e p h e w  t o o k  o n l y  a  l i f e  e s t a t e .  N o  o b j e c t i o n  

c a n ,  t h e r e f o r e ,  i n  o u r  o p i n i o n ,  b e  t a k e n ,  o n  t h e  a b o v e  g r o u n d ,  t o  

t h e  d e v i s e  i n  d e f a u l t  o f  m a l e  i s s u e .

B u t  i t  r e m a i n s  t o  c o n s i d e r  t h e  m o r e  d i f f i c u l t  q u e s t i o n  a s  t o  t h e  

v a l i d i t y  a n d  e f f e c t  o f  s u c h  a  d e v i s e ,  s u p p o s i n g  t h e  d e v i s e  h a d  

b e e n ,  ( a s  i n  t h e  e v e n t  i t  h a s  b e c o m e ) ,  t o  t h e  l a d i e s  a n d  t h e  s u r 

v i v o r  o f  t h e m ,  a n d ,  a f t e r  t h e  d e a t h  o f  t h e  s u r v i v o r ,  t o  s u c h  p e r s o n s  

a s  J a m n a d a s  s h o u l d  b y  d e e d  o r  w r i t i n g  a p p o i n t .  S u c h  a  d e v i s e  

h a s  n e v e r ,  w e  b e l i e v e ,  c o m e  u n d e r  t h e  c o n s i d e r a t i o n  o f  a n y  o f  

t h e  H i g h  C o u r t s ,  o r  o f  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l .

M r .  J u s t i c e  F a r r a n  c o n s i d e r s  t h a t  i t  i s  i m p o s s i b l e  t o  f i n d  a  p l a c e  

f o r  p o w e r s  o f  a p p o i n t m e n t  i n  t h e  H i n d u  s y s t e m  o f  l a w ,  b u t  t h a t ,  i n  

f u r t h e r a n c e  o f  t h e  g e n e r a l  i n t e n t i o n  o f  t h e  t e s t a t o r ,  t h e  w i l l  m a y  

b e  c o n s t r u e d  a s  c o n f e r r i n g  o n  J a m n a d f e ,  u p o n  h i s  d e c l a r i n g  h i s  

r e a d i n e s s  t o  a c c e p t  i t  i n  w r i t i n g ,  f u l l  p o w e r  o v e r  t h e  e s t a t e  i n  

t h e  H i n d u  s e n s e , — t o  d o  w h a t  h e  p l e a s e d  w i t h  i t — t o  c o n f e r  i t  o n

VOIi. XVI.] BOMBAY SERIES.
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1891. w l i o m  lie p l e a s e d — or, in otiier words, that the d e v i s e  may be
J a v e s b a ^  c o n s t r u e d  avS ' g i v i n g  J a m u a d a s  tliG absoliit,G o w n e r s h i p ,  subject
K a b S b a 'i ,  c o n d i t i o n  o £  h i s  e x p r e s s i n g  the a c c e p t a n c e  o f  i t  i n

w r i t i n g ,  b u t ,  a s  w e  u n d e r s t a n d  t h e  l e a r n e d  J u d g e ,  not n e c e s s a r i l y  

i n  a n y  p a r t i c u l a r  f o r m  o f  w o r d s .

T h e  q u e s t i o n  a s  t o  t h e  v a l i d i t y  o f  a  t e s t a m e n t a r y  p o w e r  o f  

a p p o i n t m e n t ,  l i k e  a l l  q u e s t i o n s  r e l a t i n g  t o  t h e  t e s t a m e n t a r y  l a w  

o f  I n d i a ,  m u s t  d o u b t l e s s ,  a s  l a i d  d o w n  i n  t h e  Ta.gore Gas&, b e  

c o n s i d e r e d  w i t h  r e f e r e n c e  t o  t h e  a n a l o g o u s  l a w  o f  g i f t s  mie?'' 
vivos; b u t  i t  i s  t o  b e  r e m e m b e r e d  t h a t  t h e  t e s t a m e n t a r y  l a w  a s  

a d m i n i s t e r e d  i n  t h e  E n g l i s h  C o u r t s ,  a l t h o u g l i  I j a s e d  u p o n  t h e  

a n a l o g i e s  a f f o r d e d  b y  t h e  l a v /  o f  g i f t s ,  i s  a l s o ,  i n  i m p o r t a n t  r e s p e c t s ,  

a  d e v e l o p m e n t  o f  t h i s  l a w ; a s  m a y  b e  s e e n  b y  i t s  g i v i n g  e f f e c t  t o  

r e m a i n d e r s  a n d  e x e c u t o r y  d e v i s e s ,  s u b j e c t  o n l y  t o  c e r t a i n  r e s t r i c 

t i o n s  a s  t o  t h e  p e r s o n s  t o  t a k e — b o t h  o £  w h i c h  e s t a t e s ,  a s  p o i n t e d  

o u t  b y  t h e  l e a r n e d  a u t h o r s  o f  W e s t  a n d  B i i l i l e r ,  ( 3 r d  E d . ) ,  2 1 8 ,  2 1 9 ,  

a r e  o p p o s e d  t o  t h e  s t r i c t  n o t i o n s  o f  a  g i f t ,  a n d  r e q u i r e  t h a t  t h e  

p o s s e s s i o n  o f  t h e  t e n a n t  f o r  l i f e  s h o u l d  b o  r e g a r d e d  a s  e n u r i n g  

f o r  t h e  b e n e f i t  o f  t h e  r e m a i n d e r  m a n y  o r  e x e c u t o r y  d e v i s e e .  T h e  

m e r e  e i r c u n i s t a n c e ,  t h e r e f o r e ,  t h a t  t h e  H i n d u  l a w  o f  g i f t s ^  a s  i t  i s  

f o u n d  i n  t h e  H i n d u  l a w  b o o k s ,  r e l a t e s  o n l y  t o  d e f i n i t e  o b j e c t s  

a c c o m p a n i e d  b y  i m m e d i a t e  p o s s e s s i o n ,  i s  n o t ,  w e  a p p r e h e n d ,  

o f  i t s e l f  a  r e a s o n  f o r  d e c i d i n g  a g a i n s t  t h e  v a l i d i t y  o f  p o w e r s  o f  

a p p o i n t m e n t  i n  a  H i n d u  w i l l .

N o w  i t  i s  c l e a r  t h a t  t h e  H i n d u  l a w  r e c o g n i z e s  t h e  e x e r c i s e  

o f  ' ‘ p o w e r s ' - ’ o v e r  d e f i n i t e  o b j e c t s ,  a s  d i s t i n c t  f r o m  t h e  o w n e r s h i p  

i n  t h e m — s u c h  a s  p o w e r s  o f  m a n a g e m e n t ,  o r  valiivat, a n d  t h e  a l l -  

i m p o r t a n t  p o w e r  g i v e n  t o  a  w i d o w  t o  a d o p t s  w h i c h ,  a s  r e g a r d s  

t h e  p r o p e r t y  o f  h e r  h u s b a n d ,  i s  s i m p l y  t h e  p o w e r  t o  a p p o i n t  

t h e  p e r s o n  t o  s u c c e e d  h i m  i n  t h e  e v e n t  o f  h i s  n o t  h a v i n g  a  s o n  j 

a n  e v e n t  w h i c h  m a y  n o t ,  i n  s o m e  c a s e s ,  b e  a s c e r t a i n e d  u n t i l  a f t e r  

h i s  d e a t h .  T h e r e  a r e  a l s o  o t h e r  p o w e r s ,  s u c h  a s  t h o s e  w h i c h  

e x p e r i e n c e  s h o w s  a r e  f r e q u e n t l y  f o u n d  i n  H i n d u  w i l l s .  C a n  i t ,  

t h e n ,  b e  s a i d  t h a t  t h e r e  i s  a n y  g e n e r a l  p r i n c i p l e  o f  H i n d u  l a w  

w h i c h  f o r b i d s  a  t e s t a m e n t a r y  p o w e r  t o  a p p o i n t  t h e  p e r s o n  t o  

s u c c e e d  i n  a  c e r t a i n  e v e n t  b e i n g  r e c o g n i z e d ,  a n d  e f f e c t  b e i n g  g i v e n  

t o  i t ,  a c c o r d i n g  t o  i t s  t e r m s  ? S u c h  p o w e r s  a r e  u n d o u b t e d l y  o f  

g r e a t  c o n v e n i e n c e  i n  p r a c t i c e  3 a  c o n s i d e r a t i o n  w h i c h ,  i t  i s  t o  b e

- m  t h e  i h d i a h  l a w  b e p o r t s .  [ v o l ,  x n .



r e m a r k e d ,  d i s t i n c t l y  w e i g h e d  w i t l i  t h e  P r i v j '  C o u n c i l  I n  Skree^ ■

WAittij Soorjeemoney Dossee v .  Denobundoo MuUic¥^K J a y s e b a ' i
V.

A f t e r  t h e  b e s t  c o n s i d e r a t i o n  w e  h a v e  b e e n  a b l e  t o  g i v e  t o  K a b u b a 'i .  

t h e  q a e s t i o n  w e  h a v e -  a r r i v e d  a t  t h e  G o a c l u s i o n  t h a t  t h e r e  i s  

n o  c l e a r  p r i n c i p l e  o f  H i n d u  l a w  w h i c h  f o r b i d s  o u r  c o n s t r u i n g  

s u c h  a  b e q u e s t  a s  t h e  o n e  u n d e r  c o n s i d e r a t i o n  according t o  

i t s  p l a i n  a n d  l i t e r a l  t e r m s ,  s u b j e c t ,  h o w e v e r ^ — a n d  t h i s  i s  o f  

i m p o r t a n c e - — t o  t h e  s a m e  r e s t r i c t i o n s  a s  t h e  H i n d u  t e s t a m e n t a r y  

l a w  i m p o s e s  o n  t h e  t e s t a t o r  h i m s e l f  ; viz., t h a t  t h e  a p p o i n t m e n t  

s h o u l d  b e  m a d e  d u r i n g  t l i e  l i f e  o f  t h e  t e n a n t  f o r  l i f e ,  s o  t h a t  t h e  

a p p o i n t e e  m a y  b e  a s c e r t a i n e d  w h e n  t h e  e v e n t  a r i s e s  o n  w h i c h  h e  

i s  t o  t a k e ; a n d  a l s o  t h a t  h e  s h o u l d  b e  a  p e r s o n  w h o  w a s  a l i v e  a t  

t h e  d e a t h  o f  t h e  t e s t a t o r .

A s  t o  t h e  U r s t  p o i n t ,  J a m n s i d a s  h a s  m a d e  h i s  w i l l  w h i l s t  t h e  

s u r v i v o r  o f  t h e  t w o  l a d i e s  i s  s t i l l  a l i v e ; b u t ,  a s  r e g a r d s  t h e  s e c o n d ^  

h i s  a p p o i n t m e n t  i n  f a v o u r  o f  h i s  t w o  d a u g h t e r s  m u s t  b e  r e g a r d e d  

a s  i n v a l i d  a s  r e g a r d s  B a i  M o t i ,  w h o  w a s  b o r n  s i n c e  M a n c h a r a m ’s  

d e a t h .

T h i s  d i s p o s e s  o f  t h e  q u e s t i o n  a s  t o  t h e  c o n s t r u c t i o n  o f  t h e  g i f t  

o v e r  i n  d e f a u l t  o f  m a l e  i s s u e  o f  J a m n ^ d a s ,  b u t  w e  t h i n k  i t  r i g h t  

t o  e x p r e s s  o u r  o p i n i o n  a s  t o  t h e  c o n s t r u c t i o n  w h i c h  t h e  l e a r n e d  

J u d g e  o f  t h e  D i v i s i o n  C o u r t  h a s  p l a c e d  o n  i t ,  w h i c h ,  w e  t h i n k ,  

i s  o p e n  t o  s e r i o u s  o b j e c t i o n .

T h e  l e a r n e d  J u d g e  h a s  f o u n d  t h a t  t h e  w i l l  s h o u l d  b e  r e a d  a s  

g i v i n g  J a m n a d a S j  u p o n  h i s  d e c l a r i n g ’ h i s  o p i n i o n  i n  w r i t i n g ^

“  p o w e r  o v e r  t h e  e s t a t e ,  i n  t h e  H i n d u  s e n s e ,  t o  d o  w h a t  h e  

p l e a s e d  w i t h  i t ,  w h i c h ,  i t  i s  s a i d ,  s h o u l d  b e  c o n s t r u e d  a s  a m o u n t i n g  

t o  a n  a b s o l u t e  e s t a t e ,  o n  t l i e ] a b o v e  c o n d i t i o n — i n  o t h e r  w o r d s ,  t h e  

w i l l  i s  t o  b e  r e m o d e l l e d  s o  a s  t o  b e  c a p a b l e  o f  h a v in g *  e f f e c t  

g i v e n  t o  i t  b y  t h e  H i n d u  t e s t a m e n t a r y  l a w ,  i n  o r d e r  t o  c a r r y  o v i t  

w h a t  i s  s u p p o s e d  t o  h a v e  b e e n  t h e  i n t e n t i o n  o f  t h e  t e s t a t o r .

B u t  t h a t  i n t e n t i o n  c a n  o n l y  p r o p e r l y  b e  g a t h e r e d ,  a s  t h e  P r i v y  

C o u n c i l  p o i n t s  o u t  i n  t h e  Tdgore “ u p o n  a  r e a d i n g  o f  t h e

w h o l e  w i l l j  a s s u m i n g  t h a t  t h e  l i m i t a t i o n s  a s  e x p r e s s e d  i n  t h e  w i l l  

w e r e  t o  t a k e  e f f e c t . ”

(1) 9 -Aloore\i I. A., a p. 1^3. C?) IS W. at p. STL
?  4;\0—2
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1891. N o w  h e r e  i t  i s  t o  b e  r e m a r k e d  t h a t  J a m n t l c M s  w a s  a p p o i n t e d  

J a v e m a i  a  t r u s t e e ^  b y  h i s  b r o t h e r ,  o f  h i s  w i l l  t o  c a r r y  o u t  t h e  s e v e r a l  p u r= .

K a b u b v i  p o s e s  m e n t i o n e d  i a  i t ^  o n e  o f  w h i c h  w a s ,  i n  a  c e r t a i n  e v e n t ,  t o

a p p o i n t  t h e  p e r s o n s  t o  s u c c e e d  t h e  s u r v i v o r  o f  t h e  t w o  l a d i e s .  

T h e  i n t e n t i o n ,  t h e r e f o r e ^  w h i c h  w a s  p r e s e n t  t o  t h e  m i n d  o f  t h e  

t e s t a t o r ,  w a s  d o u b t l e s s  t o  g i v e  J a m n a d a s  t h e  u l t i m a t e  d i s p o s a l  

o f  t h e  p r o p e r t y ,  b u t  n o t  t h a t  i t  s h o u l d  f o r m  p a r t  o f  h i s  e s t a t e  ; 

a n d  i t  i s  p l a i n ,  f r o m  t h e  l a n g u a g e  o f  J a m n a d a s ’s  o w n  w i l l ,  t h a t  

h e  c o n s i d e r e d  t h a t  h e  w a s  d i s p o s i n g  o f  t h e  p r o p e r t y  u n d e r  a n

a u t h o r i t y  g i v e n  t o  h im .  b y  t h e  l a s t  c l a u s o  o f  h i s  b r o t h e r ’s  w i l l . '^

T h e  c i r c u m s t a n c e  t h a t  E n g l i s h  C o u r t s  i n  s u c h  c a s e s ,  a c t i n g  o n  

s o m e  p r i n c i p l e  o f  e q u i t y  w h i c h  i s  n o t  v e r y  c l e a r  ( a s  a p p e a r s  

f r o m  t h e  j u d g m e n t  o f  S i r  W .  G r a n t  a n d  L o r d  E l d o n  i n  Ilohnes w 
OogliilU^ ^ ) t h e  p r o p e r t y ,  w h e n  t h e  p c w e r  h a s  b e e n  e x e r c i s e d ,  

a s  p a r t  o f  t h e  e s t a t e  o f  t h e  a p p o i n t o r ,  i n  t h e  i n t e r e s t  o f  c r e d i t o r s ,  

a n d  s o m e  o t l i e r  p e r s o n s  f a v o u r e d  b y  t h e  C o u r t  o f  E q u i t y ,  c a n n o t  

a i i e e t  t h e  q u e s t i o n  a s  t o  w h a t  w a s  t h e  i n t e n t i o n  o f  M a n c l i a r a m  

w h e n  h e  m a d e  h iw  w i l l .

L a s t l y ,  i t  i s  i m p o s s i b l e  t o  d e d u c e  t h e  i n t e n t i o n  t o  g i v e  t h e  

p r o p e r t y  t o  h i s  b r o t h e r ,  w i t h o u t  a t  t h e  s a m e  t i m e  a t t r i b u t i n g  t o  

t h e  t e s t a t o r  t h e  i n t e n t i o n  t o  a t t a c h  t o  t h e  g i f t  t h e  u s e l e s s  c o n d i 

t i o n  o f  a s s e n t i n g  t o  i t .

C o n s t r u i n g ’ t h e  w i l l ,  t h e r e f o r e ,  a s  w e  h a v e  a l r e a d y  s t a t e d  w e  

t h i n k  i t  m a y  b e  c o n s t r u e d ,  a c c o r d i n g  t o  i t s  p l a i n  t e r m s ,  t h e  s h a r e  

i n  t h e  r e s i d u e  w h i c h  i s  a p p o i n t e d  t o  B e n  M ! o t i  b y  J a m n a d ? £ s ’s  w i l l  

w o u l d  l a p s e  t o  M a n c h ^ t r a m 's  h e i r .

A t t o r n e y s  f o r  a p p e l l a n t  ^— M e s s r s .  Ghitnis, Motildl and Malm.

A t t o r n e y s  f o r  r e s p o n d e n t s M e s s r s .  Jefferson, Bhdishanker, 
Binshi and Kanga, a n d  M e s s r s .  Little^ Smith, Frere and Nicltolson

(1) 7 Ves., -199.
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