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1891 the vule of dum dupat. It was urged that defendants should

Divori  not be allowed to redeem without also paying the costs of the
ARZTN“ plaintiff’s mortgage suit, but there is no finding which would
1&%&%‘;&"%}1 justify our holding that they were responsible for the plaintiff
having unnecessarily incurred the costs of that suit. Asdefend.
ants sct up a title as owners of the property, and have failed, they
must pay the costs of this suit throughout. The decree must,
therefore, be varied by dirvecting that defendants may redeem on
payment of Rs. 898, with the costs of this suit throughout, within
three months from the date of this deerce—and, in default of such
payment, the defendants to he foreclosed, and possession of the
property to begiven to the plantiff.

Decree varied,

ORIGINAL CIVIL.

Before Sir Chorles Sargent, K., Chicf Justice, and Mr. Justice Bayley.

1801 JAVERBA'L (oRIGINAL PLATNTIFF), APPELLANT, 9. KABLIBA'T axp
October O . ANOTHER, (0RIGINAL DEFENDANTS), BESPONDENTS.*
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Hindu lwo— Will—Construction—Git o  class not all in existence af testator’s
deatli—Rule in Tdgore case— Void pift—ift over, alicrnative or expectant on void
gift—General power of appoiniment in « Hindu willy how fur walid—Operation
and offect of such « power—IEnglish vules of construction not followed,

Manchivim Pitdmbardds, by his will, dated Ttth April, 1873, after appointing
hig brother, Jammddds, to be his exccutoy, bequenthed all his estate, &c., to Jam-
unidds, upon trust to pay debts, &e., and to stand possessed of the vesidue in
trust (1) for his (testator’s) wife Jiverhid and Ambdvahu, the wife of his hrother
Jamnadis, during the life of hoth, or the survivor of them, for their or her sole
use ; and (2) from and after the decease of the survivor of them, in trust for the
malo issue of Jamnddds, if any there wepe ; and (3) in default of such male issue,
in trust for any person or persons, in any shares or shave, and in such manner as
hiz brother Jammidis should, by any deed or deeds, or writing or writings,
appoint, with or without power of revocation or now appointment.

Jamnddds proved the will, and as cxecutor managed the estate until his death
on the 17th Octoher, 1888, He had no male issue, but two danghters, who were
the defendants in this suit.  On the 7th October, 1888, he made a will, by which,
in neccordance with the authority given to him by the last clause of the will of
Mauchdrim, he direeted that twelve months after the death of Javerbai (Amba-
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vahu being dead) the estate should be Aivided equally hetween his two cdanghters,
Kabli and Moti. Kabli was born in Manchdrdm’s life-time, but Moti not till after
his death.

Held, that the devise in Manchdirdm’s will in favour of the male issue of Jam-
nédds meant in favour of such male issue as should be living at the time of the
death of the survivor of the tenants for life, whether horn in the life-time of the
testator, or after his death ; and as, at the death of the testator, Jamnidis had no
male issue, it was a gift to a person or persons not in being at that time, and,
therefore, void under the rule in the Tdyore case.

Held, also, that the devise over, in default of such male issue, was ann alterna-
native gift, to take effect on an event to be determined at the death of the survi-
vor of the tenants for life, and consequently was not open to ahjection.

Held, farther—as to the bequest to such person or persons ag Jamnddds should,
by deed or writing, appointi—that there was no clear principle of Hindu law
which forbad such a bequest heing construed, and effect given to it, according to
its plain and literal termns ; always subject, however, to the same restiictions as
the Hindu testamentary law imposes on the testator himself, wiz, that the
appointment should be made, so that (1) the appointec might be ascertained when
the event avose on which he was to take (in this case, therefore, before the death
of the surviving temant for life), and (i1) the appointee be a person who was
alive at the death of the testator.

Held, accordingly, that in making this bequest the testator’s intention was
clearly to give Jamnddds the ultimate disposal of the property, but not that it
should form part of Jamnddas’ estate. The circumstance that English Cowrts, in
such cases, treat the property, when the power has been exercised, aspart of the
estate of the appointor, in the interest of creditors, and some other pefsons
favoured by the Cowrt of Equity, could not affect the question as to what was the
intention of Manchdrdm when he made his will,

Original Court’s decree varied accordingly ; the sharc in the residue appointed
by Jamnadds to his daughter Moti (horn aflter the testator’s death) being declared
to be part of Manchirdm’s estate of which he died intestate, and to belong, theve-
fore, to his (Manchdrdm’s) heir,

APPEAL from Farran, J. (see I. L. R., 15 Boni., 326.)

The plaintiff’s husband, Manchdrdim Pittinbardds, died in 1873,
leaving a will whereby he appointed his brother, Jamnddds, his
executor. The fourth clause of the will was as follows —

Clause 4. “I hereby demise and bequeath all my immoveable and movealle
estate and effects, not hereinhefore otherwise disposed of, (except estate vested in
me a8 a trustee or mortgagee) unto my brother the said Jamnddds Pitimbardss,
his exeeutors, administrators and assigns, upon trust, that he, the said Jamnadds
Pitambardds, his heirs, executors, administrators and assigns shall call in and
collect all my outstandings, and pay my funeral and testamentary expenses and
debts, and the legacies hequeathed by this my last will as aforesaid, and shall stand
possessed of the said residuary trust moneys, and all my immoveable and other
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moveable property, in trust for my wife Javervaliv and for Ambavahu, wife of my
saill brother Jamnddis Pitdmbardds, duving the life of botly, or the survivor of
theny, for their or her sole use, beuncfit, advantage and comfort ; and from and
after the decease of the survivor of than in trust for the male issue of my said
brother Jmmnnddis

it any theve be; and, in defanlt of any such male issue as
aforesaid, in trust for any person or persons, in aby shoaves ov share, and in
stich manner s 1y said brother Jammidis shall, by any deed or deeds or writing
or writings, appoint, with or without power of revocation and new appointment.”
. Jammddds proved his brother’s will and managed the estate
until his death on the 17th October, 1888, He had no male
issue, bub left two daughters, Kablibai and Motibai (the respond-
ents). The latter was born in 18706, thercfore after the death of
Manchdrdm,

Jamnadias had no estate of his own, He, however, left a will
dated the 7th October, 1888, the material parts of which were as
follows 1o

““Now my health being bad I make this my It will op festament in aceond-
anee with the antherity given to me in the Iast clanse of the will of my
doceased brother Manclirdm Pitdmbardds, dated 7¢h July, 1860 (andd this) nemnuk
watra, or deed of appointment, and (this) avrangeinent for the maintenance of the
family.”

Then affer directing certain outlays the will concluded us
follows =

« After making all the above-named outlays as to whatever immoveahle and
moveahle property and ornaments and jewels and clothes and apparel and furni-
ture, all the honsehold goods and things thab there may be, the owners and Leirs
to the same are my daughters Ben Kabli and Ben Moti, They after the expira-
tion of twelve months after my brother’s widow Bii Javer’s death shall truly
divide and take the same in cqual shaves, According to these parbiculars, as
written above, this mylast will,—that is, testament—is made, The same shall be
accopted and agreed to by my heirs and reprosentatives,”

The plaintiff (appellant) brought this suit to have Manch4-
ram’s will construed. The Court of first instance (Farran, J )
held (1) that the trust in favour of the male issue of Jamnadis was
void ; (2) that the power of appointiment given to Jamnddds was
equivalent to a gift, and that such gift was valid ; (3) that the
bequests by Jamnddds to his daughters (the respondents) were
valid bequests. (Sec I. L. R., 156 Bom., 320.)

The plaintiff now appealed, contending that Manchdrdm had
died intestate in respeet of all his property wave the life-intercst
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thercin given to his widow, and that all trusts of his property
subsequent to the trust in respect of such life-interest were void.
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She also contended that the power of appointment given to Jam-  Kapiredr,

nddds was void ; or, if not void, had not been validly excreised ;and
that she (the appellant) was absolutely entitled to Manchérdm'’s
moveable, and to a Hindu widow's estate in his immoveable,
property.

Jardine and Dhairydvan for the appellant :—The Hindu law
does not admit of the creation of powers of appointment such as
is given by Manchdrdm’s will,  There is no property eonferred.
Inany ea

sieh & power could only be validly exereised intavour
of o person alive ab the death of the donor of the power, but here
there is no restriction whatever, Begquests by Hindu wills ave
held good as being analogous to gifts, but there is no analogy
between a power and o gith. A gift must deal with something
tangible.  There cannob be a gift of o right to give. They cited
Mayne’s Hindu Law, (48h i), 888, 354, 856, 4585 Lallubhdi v,
Mankuearbdi® Hizon v. Oliver @5 Robinson v. Dusgate® s Holmes
v, Coglill®d; Altoiney General v, Tonner®; Jarman on Willg, (4th
Ed.), Vol 1T, p. 528 ; Bdi Bishen Chand v. Mussumat Asmaida
Koer®; Rim Ll Sett v. Kunai Lal 8ett®; Manjamma v, Padma-
nabhayya® 5 Gungbdd v. Thavar Mulla®; Martin v, Lee®; B
Mamubai v, Dossd Moranji0D 5 Vullubidiis Ddamodhar v. Thucker
Gordhandds Ddmodhar®®; Kumar Twrkeshwer Royv. Kumar
Shoshi Shilhreshwar®; Bhoobun Mohing Debya v, Huris Olumm
der® 5 Brajanath Dey Sivkdr v, S. M. Aqmndmnayi Disi15),
Latham (Advocate General), Starling, Eussell, and Macleod, for
the respondents. They cited Sugden on Powers, (8th Ed.), pp.
394, 511 ; Raikishori Ddsi v. Debendranatl Sirkard®, Cpo mpe v+
Barrow"?; Re Thateher’s Trustsas ; Erers v. Challis™ ; Higon v.

® L. L R, 2Bom., 389. (10) 14 Moore’s P. C,, 142.
(2) 13 Ves., 108. 1) L L. R., 15 Bom,, 443,
@) 2 Vernon, 180, at p. 181, 2 I. L. &, 14 Bom., 360,
(1) 7 Ves,, 499, a3 L. R., 10 L. A, 51,

(5) 2 Ves,, 1. anl. R., 5 L, A, 138,

©) L. B, 11 L A, 164, (15) 8 Beng. L. &,, 208,

(0 I. L, It,, 12 Calc., 663. asyL. B, 15 1. A, 37,

&) 1, L. R., 12 Mad., 393 ar) 4 Ves., 681,

@ 1 Bom, H. C, Rep., 71. sy 26 Beav,, 365,

(97 1, L, C., 531,
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Olvverty 5 Visalatchmi Ammal v. N, Subbu Pillai®; Okhoymoney
Duasi v, Nelmoney Mullick® , Mussamut Khoob Conwur v. Baboo
Moodndirain Singh®).

SareenT, C. J.:—The questions raised by the several issues in
‘this case arise on the construction of the 4th clause of the will
of one Manchdrdm Pitdmbar, dated 7th July, 1869, which is in
the following terms :—

.
“I hereby demise and bequeath all my immoveable and move-
able estate and effects not hereinbeforc otherwise disposed of
(except estate vested in me as a trustee or nortgagee) unto my
brother the sald Jamnidds Pitdimbardds, his executors, adminis-
trators and assigns, upon trust, that he, the said Jamnddds Pitdm.
bardds, his heirs, executors, administrators and assigns shall ecall
in and ecollect all my outstandings and pay my funeral and testa-
mentary expenses and debts and the legacics bequeathed by this
my last will ag aforesaid, and shall stand possessed of the said
residuary trust mouneys and all my immoveable and other moveable
property in trust for my wife Javervahu and for Ambdvahu, wife
of my said brother Jamnddds Pitdmbardds, during the life of
both, or the survivor of them, for their or her sole use, benefit,
advantage and comfort, and from and after the deecease of the
survivor of them in trust for the male issue of my said brother
Jamnadds, if any there be, and, in default of such male issue as
aforesaid, in trust for any person or persons, in any share or
shares, and in such manner as my said brother Jamnddés shall
by any deed or deeds, or writing or writings, appoint, with or
without power of revocation or new appointment.”

Jamnédds made a will, dated 7th October, 1888, by which he
directed that, subject to certain special bequests, his daughters
Kabli and Moti should divide the residuary estate,

The first point for consideration is as to the construction of
the devise, from and after the death of the survivor of his wife
Javervahu and Ambdvahu, wife of his brother, “in trust for the
male issue of my brother Jamnddds, if any there be.””? We can-
not doubt that the Judge of the Divisional Court was right in

1) 13 Ves,, 112. (3} I. I.. R., 15 Cale., 282.
) 6 Mad, H. C, Rep,, 270. (£ 9 Moore’s L, AL, 1,
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construing this as meaning that the male issue of Jamnidds
living at the time of the death of the survivor of the tenants for
life, should take the estate, without distinguishing between
those born in the life-time of the testator and those born prior
to the former event, bub subsequent to the testator’s death ; and
as, ab the death of Manchdrdm, Jamnddds had no male issue, it
was a gift o a person or persons not in being at that time, and,
therefore, void under the rule in the Tdgore Cuse®, .

As to the devise over in default of such male issue, if it be
regarded as taking effect after the failure or determination of
the previous invalid gift, it would be doubtless itself void under
the ruling in the Tdgore Case. But here the devise over, in
defaunlt of male issue of Jammnddsds, is an alternative gift, to take
offect on an event to be determined at the death of the survivor
of the tenants for life, which excludes the gift to the male issue
of Jamnddds from taking effect. The ecircumstances are the
same as in Kumdr Tarakeshwaer Boy v. Kumdr Shoshi Shikareshe
war®, with regard to the gift over of the shares of the nephews
who died ‘ithout leaving a male child, the Privy Council having
held that the gift to the sons and grandson of this nephew was
void, and that each nephew took only a life estate. No objection
can, therefore, in our epinion, be taken, on the above ground, to
the devise in default of male issue.

But it remains to consider the more difficult question as to the
validity and effect of such a devise, supposing the devise had
been, (as in the event it has becoms), to the ladies and the sur-
vivor of them, and, after the death of the survivor, to such persons
as Jamnddds should by deed or writing appoint. Such a devise
has never, we believe, come under the consideration of any of
the High Courts, or of their Lordships of the Privy Council.

Mr. Justice Farran considers that it is impossible to find a place
for powers of appointment in the Hindu system of law, but that, in
furtherance of the general intention of the testator, the will may
be construed as conferring on Jamnddds, upon his declaring his
readiness to accept it in writing, full power over the estate in
the Hindu sense,—~to do what he pleased with it—to confer it on

M L. B I A, Sup. Vol, 47, @A LR,10L A, 5L
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whom he pleascd—or, in other words, that the dovise may be
construed as ‘ziving Jamnddds the absolute ownership, subject
only to the condition of his cxpressing the acceptance of it in
writing, but, as we understand the learned Judge, not necessarily
in any particular form of words.

The question as to the validity of a testamentary power of
appointment, lile all questions relating to the testamentary law
of India, must doubtless, as laid down in the Tdgore Case, be
considered with rvefercnce to the analogous law of gifts 4nder
vivos; bub it is to be remembered that the testamentary law ag
administered in the English Courts, although based upon the
snalogies afforded by the law of gifts, is also, in important respects,
a development of this law; as may be scen by its giving effect to
remainders and executory devises, subject only fo certain vestrie-
tions as to the persons to take—hoth of which estates, as pointed
out by the learned authors of West and Biihler, (3rd Ed.), 218, 219,
are opposed to the strict notions of a gift, and require that the
possession of the tenant for life should be regarded as cnuring
for the benefit of the remainder man, or executory devisce. The
mere civcumstance, therefore, that the Hindu law of gifts, as it is
found in the Hindu law books, relates only to definite objects
accompanied by immediate possession, is not, we apprehend,
of itself a reason for deciding against the validity of powers of
appointment in & Hindn will,

Now it is clear that the Hindu law recognizes the exercise
of “powers” over definitc objects, as distinet from the ownership
in them-—such as powers of management, or »alivat, and the all-
important power given to a widow to adopt, which, as regards
the property of her husband, is simply the power to appoint
the person to succeed him in the cvent of his not having a son ;
an event which may not, in some cases, be ascertained until after
hig death. There arc also other powers, such as those which
experience shows are frequently found in Hindu wills. Can it,
then, be said that there is any weneral principle of Hindn law
which forbids a testamentary poswer to appoint the person to
succeed in a certain event heing recognized, and cHeet being given
to it, according to its terms? Such powers ave undoubtedly of
greab convenience in practice ; a consideration which, it is to be
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remarked, distinetly weighed with the Privy Council in Shiee.
ity Soorjeemoney Dossee v. Denobundoo Mullick®,

After the best consideration we have been able to give to
the question we have- arvived at the conclusion that there is
no clear principle of Hindu law which forbids our eonstruing
such a bequest as the one under consideration according to
its plain and literal terms, subject, however,—and this is oi
hinportance—to the same vestrictions as the Hindu tesb&mentarv
law imposes on the testator himself ; 2:z, that the appointment
should be made during the life of the tenant for life, so that the
appointee may be ascertained when the event arises on which he
is to take; and also that he should be a person who was alive at
the death of the testator.

As to the first point, Jamnddds has made his will whilst the
survivor of the two ladies is still alive; but, as regards the second,
his appointment in favour of his two daughters must be regarded
as invalid as regards B4l Moti, who was born since Manchardm’s

death,

This disposes of the question as to the construction of the gift
over in default of male issue of Jamnddds, but we think it right
to express our opinion as to the construction which the learned
Judge of the Division Court has placed on it, which, we think,
is open to serious ohjection.

The learned Judge has found that the will should be read as
giving Jamnddds, upon his declaring his opinion in writing,
“power 7 over the estate, in the Hindu sense, to do what he
pleased with it, which, it is said, should be construed as amounting
to an absolute estate, on the’above condition—-in other words, the
will is to be remodelled so as to be capable of having effect
given o it by the Hindu testamentary law, in order 1o carry out
what is supposed to have been the intention of the testator.
But that intention can only properly be gathered, as the Privy
Counecil points oub in the Zdgore Case®, “upon a veading of the
whole will, assuming that the litations as expressed in the will
were to take effect.”

M9 Moore’s 1. A, a . 135, (W18 W, B., at p. 371,
B 430--2

484

1391,

Ju},nn 1

KABLIBA'L



500
1891,

JAVERBAL

v,
Eapursdr,

THE INDIAN LAW REPORTE, [VOL. XVI,

Now here it is to be remarked that Jamnddds was appointed
a trustee, by hig brother, of his will to carry out the several pur.
poses mentioned in it, one of which was, in a certain event, to
appoint the persons to succeed the snrvivor of the two ladies.
The intention, therefore, which was present to the mind of the
testator, was doubtless to give Jamnddds the ultimate disposal
of the property, but not that it should form part of his estate ;
and it is plain, from the language of Jamnadds’™s own will, that
he considered that he was disposing of the property “ under an
authority given to him by the last clause of his hrother's will.”
The circumstance that English Courts in such cascs, acting on
some prineiple of equity which is not very clear (as appears
from the judgment of Sir W, Grant and Lord Eldon in Holmes v.
Coghill®), treat the property, when the power has heen exercised,
as part of the estate of the appointor, in the interest of creditors,
and some other persons favoured by the Court of Equity, cannot
affect the question as to what was the intention of Manchdrdm
when he made his will,

Lastly, it is impossible to deduce the intention to give the
property to his brother, without at the same time altributing to
the testator the intention to attach to the gift the useless eondi-
tion of assenting to it.

Construing the will, therefore, as we have already stated we
think it may be construed, according to its plain terms, the shave
in the residue which is appointed to Ben Moti by Jamndd4s’s will
would lapse to Manchdrdm’s heir.

Attorneys for appellant :—Messvs. Chitnis, Motilil and Malvi.

Attorneys for respondents :—Messrs. Jefferson, Bhdaishanker,
Dinshit and Kdanga, and Messvs, Little, Smith, Irere and Nicholson
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