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NA ba 'yan
G o v o d

V,
A n a n d i?a m
K o j i r a m .

Dliond Sdvant(^  ̂ a n d  Maloji v .  Sar/aji(~> i s ,  t h e r e f o r e ,  i n  m y  o p i n 

i o n ,  t h e  r i g h t  c o n s t r u c t i o n .  I f  t h e  d e c r e e  i n  t h e  p r e s e n t  c a s e  

w a s  s o  k e p t  a l i v e ^ — a n d  t h i s  i s  a  p o i n t  o n  w h i c l i  t h e  D i s t r i c t  

J u d g e  h a s  r e c o r d e d  n o  f i n d i n g , — t h e n  t h e  p l a i n t i f f  w a s  e n t i t l e d  

t o  r e d e e m  h i s  p r o p e r t y  w h e n  h e  f i n a l l y  p a i d  t h e  m o r t g a g e  d e b t ; 

f o r ,  t h e  p a y m e n t  h a v i n g  b e e n  m a d e  w i t h i n  t w e l v e  y e a r s  f r o m  

t h e  d a t e  o f  t h e  d e c r e e ,  e x e c u t i o n  c o u l d  n o t  h a v e  b e e n  b a r r e d  b y  

s e 'c t i o n  2 3 0  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,

T h e  d a t e s  o f  t h e  s e v e r a l  a p p l i c a t i o n s  f o r  e x e c u t i o n ,  a s  g i v e n  i n  

t h e  D i s t r i c t  J u d g e ’s  j u d g m e n t ,  d o  n o t  s h o w  t h a t  t l i e  d e c r e e  w a s  

k e p t  a l i v e  t i l l  t h e  1 4 t h  D e c e m b e r ,  1 8 8 9 .  I t  i s  p o s s i b l e  t h a t  t h e  

D i s t r i c t  J u d g e  d o e s  n o t  r e f e r  t o  a l l  t h e  a p p l i c a t i o n s  m a d e  b y  t h e  

p l a i n t i f f .  O n  t h e  v i e w  h e  t o o k  o f  t h e  l a w  a p p l i c a b l e  t o  t h e  c a s e  

i t  w a s  n o t  n e c e s s a r y  f o r  h i m  t o  e n q u i r e  p a r t i c u l a r l y  i n t o  t h i s  

p o i n t ,  o r  i n t o  t h e  f u r t h e r  q u e s t i o n  w h e t h e r  t h e  a p p l i c a t i o n s  w e r e  

v a l i d .  N o r  d o e s  t h e  S u b o r d i n a t e  J u d g e ’s  j u d g m e n t  s t a t e  t h e  

f a c t s  i n  s u f f i c i e n t  d e t a i l  t o  e n a b l e  u s  t o  d e a l  w i t h  t h e s e  ( j u e s t i o n s  

o u r s e l v e s .  W e  m u s t ,  t h e r e f o r e ,  r e v e r s e  t h e  D i s t r i c t  J u d g e ’s  

o r d e r  a n d  r e m a n d  t h e  a p p e a l  t o  t h e  l o w e r  a p p e l l a t e  C o u r t  f o r

a  r e h e a r i n g .

O) I. L. R,, 7 Bom,, 407.

Order reverst'd and CdS(j sent hack 

(•2) I. L. li,, 13 Com., .̂ 07.

A P P E L L A T E  C I V I J - .

.Before Sir Charles Sargent, Kt„ Qhicf JiisUcr, and 2fr. Jmttlce Binlwood.

1891, DA'DOBA' AHJUNJI, (o u ig t - n a l  P l a i n t i f f ) ,  A rPET,LA ^!T, r . DA'MOBATl 
Sq-itemher 14, RAGHUNA'TH a n d  o t h e e s ,  ( o r ig in a T i  D k p e n d a n t s ) ,  liE S P O N D EN T s.*

Mortgage-—Decree for mle—Interest acqwiml hi/ purchaser—Previovn sale in 
executio7i of a money decree—iSuii to recoiw.v poHst'tslon hi/ 'inortgagee 'pwclicmr— 
Jiighl of previous purdimer to redeem.
A purchaser at a sale in execution of a decree on a mortgage acquires the es

tate of the mortgagor as it existed when he executed the mortgage.

K. and others mortgaged a certain property to D. A. and V.

Stihseq̂ uent to the mortgage the property was sold in execution of a money-’ 
decree, and was purchased by D, H. and others, wJio were put in possc.'̂ sioti,

* Second Appeal, No. 359 of 1890.



Afterwards D. A. and Y . upon their mortgage obtained a decree to which D. 1891.
il. and others, the purchasers under ^le money decree, were not made parties. In X)4dobaI
execution of the mortgage-decree the property was purchased by D. A ., to whom Akjtjnji
■symbolical possession was given. p  4mod\b

In a suit brought by D, A. against D, R. and others to recover actual posses- Ra ghotai’H„ 
sion,

Held, that D . S. and others were entitled to have an opportunity of redeeming 
the iiroperty from D. A.

Held, furfcher, that had D. R, and others been made parties to the mortgage sirit 
they would ha '̂e been entibleil to redeem on payment of what was then due on 
the mortgage, and that, therefore, these were the terms on \vhich they must now 
be allowed to redeem.

T his was a second appeal from the decision of M, P, Khare- 
ghatj Assistant Judge of Thana.

S u i t  t o  r e c o v e r  p o s s e s s i o n  o f  a  t h i r d  s h a r e  o f  a  vddi ( c a r t )  

a n d  m e s n e  p r o f i t s .

T h e  c i r c u m s t a n c e s  w h i c h  l e d  t o  t h e  a c t i o n  w e r e  a s  f o l l o w s

T l i r e e  b r o t h e r s — K r i s h n a ,  M a n i k  a n d  N a r a y a n  B h a i — h a d  c o n 

t r a c t e d  a  d e b t  u n d e r  t w o  p r o m i s s o r y  n o t e s ,  d a t e d  2 7 t h  F e b r u a r y ,

I S S l .  T h e  p l a i n t i f f  D a d o b a  A r j a n j i ,  a n d  o n e  Y i n t l y a k  R a g h o b a ^

Mdio were sureties under the notes, paid off the debtj and for 
the amount thereof took from the three brothers a  reo'isterodo
d e e d ,  d a t e d  2 0 t h  F e b r u a r y ,  1 8 S 2 ,  u n d e r  w h i c h  t h e  p r o p e r t y  i n  

d i s p u t e  w a s  m o r t g a g e d .  O n  t h e  20t h  A u g u s t ,  1 8 8 2 ^  t h e  p r o 

p e r t y  w a s  s o l d  i n  e x e c u t i o n  t o  r e c o v e r  t h e  c o s t s  o f  a  p a r t i t i o n  

d e c r e e  o b t a i n e d  b y  d e f e n d a n t s  D a m o d a r  E a g h u n d t h ,  M a d a n  

E a g h u n d t h  a n d  o t h e r s ,  a g a i n s t  t h e  m o r t g a g o r s ,  a n d  w a s  p u r 

c h a s e d  b y  t h e  d e f e n d a n t s  t h e m s e l v e s  w i t h  t h e  p e r m i s s i o n  o f  t h e  

C o u r t .  T h e y  w e r e  p u t  i n  p o s s e s s i o n  o f  t h e  p r o p e r t y  o n  t h e  

2 0 t h  J u n e ,  1 8 8 4 .  S u b s e q u e n t l y ,  o n  t h e  2 4 - th  J u n C j  1 8 8 4 ,  t h e  

p l a i n t i f f  a n d  Y i n a y a k  B a g h o b a  b r o u g h t  a  s u i t ^  a g a i n s t  t h e  m o r t 

g a g o r s  o n  t h e  b a s i s  o f  t h e  m o r t g a g e - d e e d ,  a n d  o b t a i n e d  a  d e c r e e  

o n  t h e  1 8 t h  N o v e m b e r ,  1 8 8 4 .  D a m o d a r  R a g h u n a t h  a n d  o t h e r s j  

w h o  h a d  o b t a i n e d  p o s s e s s i o n  o f  t h e  p r o p e r t y  t h r o u g h  t h e  

C o u r t ,  w e r e  n o t  m a d e  p a r t i e s  t o  t h i s  s u i t .  T h e  p r o p e r t y  w a s  

s o l d  i n  e x e c u t i o n  o f  t h e  m o r t g a g e  d e c r e e ,  a n d  w a s  o n  t h e  20th.
N ov em b er, 1 8 8 5 ,  p u rch ased  b y  th e  p la in tiff w i t h  th e  perm ission  
o f  th e  C ourt, w h ich  gave  h im  sym b olica l possession  on  th e  12bh 
l^ ovem ber, 1 8 8 6 .  S u b seq u en tly  th e  p la in tiff h a v in g  gon e to  
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e;.
D I iwo'Dak

isa i. cu ltiva te  th e laa.I, d e fe n d a n ts  N os. 1 and 2. M d lji D M u  and J to i,
c a u s e d  p b s t v u c t i o n  t o  l i i m .  H e n c e  t l i e  s u i t .

D efendants N o s .  1  a n d  2, a g a i n s t  w b o m t U o  p r e s e n t ,  s u i t  w a s  

or i»m a lly  bi-oiii;ht, pksvdcJ that they were tenants of Damodai- 
Eao-huuatli and Madau Baghmiath, who. being subseciuenfly 
joined in the suit, set up their ateolute title to the property 
uudei' theii- puvdiase thvough the Court.

The Subordinate Judge (R-ao Saheh K . N. Kher) allowed the
p l a i n c l a i m .

A o ' a i a s t t h e  d e c r e e  o f  t l i e  S a b o r d i n a t e  J u d g e  t l i c 'd e f e n d a n t s  

a p p e a l e d  t o  t b e  D i s t r i c t  C o u r t ,  w l i l c h  r e v e r s e d  t h e  d e c r e e ,  a n d  o r 

d e r e d  t h e  p l a i n t i f f  t o  r e c o v e r  p o s ,s e ,s « io n  o f  t l i e  o n e - t h i r d  vctdi 
i n  s u i t ,  u n l e .s s  t h e  d e i :e n d a n f c «  p a i d  I i i m  R s .  I S  ( t h a t  b e i n g  t h e  

a m o t m t  o f  t h e  p u v e h i i s e - u i o u e y  p a i d  l ) y  t h o  p l a i n t i f f  a t  t h e  C o u r t  

s a l e )  w i t h i n  t h r e e  m o n t l i s  f r o m  t h e  d a t e  o f  t h e  d e c r e e i  a n d  i f  

t h e y  d i d  n o t ,  t h e i r  r i g h t  o f  r e d e m p t i o n  t o  b e  e v e r  b a r r e d .

T h e  A s s i s t a n t  J u d g e  m a d e  t h e  f o l l o w i n g  r e m a r k s  i n  h i s  j u d g 

m e n t  :—

‘^ N o w  t h e  S u b o r d i n a t e  J u d g e  h a s  h e l d  t h a t  t h e  d e f e n d a n t s  

b o u g h t  i n  1 8 8 3  t h e  p r o p e r t y  s u b j e c t  t o  p l a i n t i f f ’s  m o r t g a g e  w h i c h  

w a s  r e g i s t e r e d .  S o  f a r  I  a g r e e  w i t l i  h i m ; b u t  h e  h a s  s u b s e q u e n t 

l y  a r g u e d  t h a t  t l i e p l a h i t d l f ,  b e i n g  a p u r c l i a . s e r  i n  a s u i t  a g a i n s t  t h e  

o r i g i n a l  m o r t g a g o r  u n d e r  t h e  p r i o r  m o r t g a g e ,  b e c a m e  e n t i t l e d  t o  t h e  

w h o l e  o f  t h e  p r o p e r t y  f r e e  f r o m  e v e r y  i n c u m b r a n c e  s u b s e q u e n t  

t o  t h e  m o r t g a g e  t o  h i m ,  i n c l u d i n g  t h e  p i n ’c h a s e  b y  t h e  d e f e n d a n t s "  

I  h a v e  t o  d i f f e r  f r o m  h i m  o n  t h a t  p o i n t .  N o  d o u b t  a  p r i o r  i n 

c u m b r a n c e r  i s  e n t i t l e d  t o  g e t  h i s  m o n e y  b e f o r e  a  s u b s e q u e n t  o n e ,  

b u t  t h e  p r io ] -  i n c u m b r a n c e r  m u s t  g i v e  t h e  s u b s e q u e n t  i n c u m b r a n 

c e r  a n  o p p o r t u n i t y  o f  r e d e e m i n g  h i m  b e f o r e  h e  s e l l s  t h e  p r o p e r t y  

o u t  a n d  o n t .  T h e  p r e s e n t  p l a i n t i f f  d i d  n o t  g i v e  t h e  d e f e n d a n t s  t h a t  

■‘o p p o r t u n i t y .  I  t h i n k  t h e  S u b o r d i n a t e  J u d g e  w a s  m i s l e d  b y  t h e  

w i d e  l a n g u a g e  o f  t h e  r u l i n g  ^ a t  V B o m .  H .  0 .  E e p . ,  A ,  C . J , ,  1 4 6 .  

N o  d o u b t  t h e r e  a r e  s e v e r a l  c o n f l i c t i n g  r u l i n g s  o f  t h e  B o m b a y  H i g h  

C o u r t  a s  t o  w h a t  a  p u r c h a s e r  a t  a  s a l e  u n d e r  a  m o r t g a g e  d e c r e e  

p u r c h a s e s .  S o m e  o f t h '^ s e ,  . r u l i n g s  w o u l d  s e e m  t o  s h o w  t h a t  h e  

p u r c h a s e s  t h e  w h o l e  l i g l i t '  V i t t e  a n d  i n t e r e s t  o f  t h e  m o r t g a g o r j  a g  

w e l l  a s  o f  t h e  m o r t g a g e e ,  a t  H a t e  b f  m o r t g a g e  ( 7  B o m .  H .  0 .  R c p . j
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1 4 6  ; I .  L . R . ,  5  B o m . ,  S  ; I .  L .  T l . ,  6 B o m . ,  4 9 5 ) ;  o t h e r s  ^ Y o u ld  

s e e m  t o  s l i o w  t h a t  h e  p u r c h a s e s  o n l y  t h e  r i g h t  o f  t h e  m o r t g a g o r ,  D I d o e a  

a n d  n o t  o f  t h e  m o r t g a g e e  ( I .  L .  8 B o m , ,  1 6 8 ) ;  o t h e r s  

t h a t  h e  p m ’c h a s e s  t h e  r i g h t  o f  t h e  m o r t g a g e e  a t  d a t e  o f  t h e  

■ m o r t g a g e ,  a n d  n o  r i g h t  o f  t h e . m o r t g a g o r  ( I .  L .  R . ,  1 0  B o m . ,  88 
a n d  22-i ) ;  o t h e r s  w o u l d  s e e m  t o  s h o w  t h a t  h e  p u r c h a s e s  n e i t h e r  

t h e  m o r t g a g e e ’s ,  n o r  t h e  m o r t g a g o r ’s ,  r i g h t .  I f  h e  f a i l s  t o  j o i n  | , h e  

. s i i b s e c j u e n t  i n c u m b r a n c e r s  h e  c a n n o t  b e  g i v e n  a n  o p p o r t u n i t y  

o f  p r o v i n g  h i s  m o r t g a g e  a g a i n s t  t h e  s u b s e q u e n t  i n c u m b r a n c e r s  

{ P .  J .  o f  1 S 7 8 ,  p a g e o i ) .  L a s t l y ,  o t h e r s  w o u l d  s e e m  t o  s h o w  a s  

i f  h e  p u r c h a s e s  t h e  r i g h t  o f  t h e  m o r t g a g e e  a s  i t  e x i s t s  a t  t h e  

t l a t e  o f  t h e  m o r t g a g e  a n d  t h e  r i g h t  o f  t h e  m o r t g a g o r  a s  i t  e x i s t s  

a t  t l i e  d a t e  o f  s a l e  ( I ,  L .  R . ,  6 B o m . ,  5 1 5 ) .  T h e  m o s t  r e a s o n 

a b l e  v i e w  I  h o l d  t o  b e  t h e  l a s t ,  vlz.j t h a t  s u c h  a  p u r c h a s e r  p u r 

c h a s e s  t h e  r i g h t ,  t i t l e ,  a n d  i n t e r e s t  o f  t h e  m o r t g a g e e  a t  d a t e  o f  

m o r t g a g e ,  b u t  t h a t  o f  t h e  m o r t g a g o r  a t  d a t e  o f  s a l e  ; a n d  t h a t  i f  

t h e  m o r t g a g e e  h a s  f a i l e d  t o  j o i n  t h e  s u b s e q u e n t  i n c u m b r a n c e r s ,  

t h e  p u r c h a s e r ’s  c l a i m  s h o u l d  n o t  w h o l l y  f a i l ,  b u t  h e  s h o u l d  b e  

t a k e n  a s  t h e  m o r t g a g e e ’s  r e p r e s e n t a t i v e  | ) r o  tcmto i n  a  s u b s e q u e n t  

s u i t  a g a i n s t  s u c h  p o s t e r i o r  i n c u m b r a n c e r s .
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"“■ T h e  i o u r c h a s e - m o n e y  i n  t h e  p r e s e n t  c a s e  i s  R s ,  I S  ( e x h i 

b i t  4 6 )  ; a n d  t h a t  i s  t h e  a m o u n t  t h e  d e f e n d a n t s  w i l l  h a v e  t o  p a y  

t o  p l a i n t i f f  i f  t h e y  w a n t  t o  k e e p  p o s s e s s i o n  o f  t h e  p r o p e r t y  

i n  t h e  s u i t ,  o n e - t h i r d  o f  t h e  vddi”

A g a i n s t  t h e  d e c r e e  o f  t h e  D i s t r i c t  C o u r t  t h e  p l a i n t i f f  a p p e a l e d  

t o  t h e  H i g h  C o u r t .

Sliitrdon VitJud Bliamlwrkar f o r  t h e  a p p e l l a n t :— T l i e  l o w e r  

C o u r t  w a s  w r o n g  i n  h o l d i n g  t h a t  t h e  r e s p o n d e n t  s h o u l d  p a y  u s  

B s .  1 3  o n l y ,  t h e  a m o u n t  f o r  w h i c h  w e  p u r c h a s e d  t h e  p r o p e r t y  a t  

■ the  C o u r t  s a l e  f o r  t h e ’ r e d e m p t i o n  o f  o u r  m o r t g a g e  H e n .  W e  

s u b m i t  t h a t  w e  a r e  e n t i t l e d  t o  r e c o v e r  t h e  a m o u n t  d u e  o n  t h e  

m o r t g a g e ,  a n d ,  t h e r e f o r e ,  t h e  a m o u n t  a w a r d e d  t o  u s  b y  t h e  m o r t 

g a g e  d e c r e e  s h o u l d  b e  t a k e n  t o  b e  t h e  b a s i s  f o r  f u r t h e r  a c c o u n t  

— Wd&udev BtddjiY. Ndrdyan KrisJmaP  ̂’,DuUabhddsY, Laltahnian- 
T h e  l o w e r  C o u r t  h a s  f a l l e n  i n t o  a p  e r r o r  a s  t o  t h e  g i s t  

•o f  t h e  r u l i n g s  w i t h  r e s p e c t  t o  t h e  r i g h t  o f  m o r t g a g e e  p u r c h a s e r s  

m P. J. for 1882,.p. 21. (-2) I. U  10 Bom., 8S.



at a Court sale. There are several rulings which, in effect, agree  ̂
DadobA and lay clown that a purchaser at a Court sale acquires the inort-
A.RJUJJJI gagor’s rights as they existed at the time of the mortgage, and
Dabiodar at the time of the Court sale ; and the subsequent incumbran-. .RAGHI'WATH-  ̂ , . , .. 7 / /

cers get nothing— Kasandas v. Pranpvan Ashardm ; S. B. 
Shringarpure v. S. B. Petlie^̂ ;̂ Sohhdgchaiicl v. BhdichancP'^ • 
JRupchandv. Bmlatrdv̂ '̂̂ ] Ali Hasan y . DKirjâ '̂̂ .

Gohildds Kahdndds Pdrehh for the respondents; — The 
mortgage-deed relied on by the appellant was not passed for 
any actual cash paid. It was passed merely because the appel
lant was a surety for the loans due by the respondents to another 
creditor. 'Under the Court sale we had taken actual possession, 
and we had no notice of the 'appellants’ incumbrance. Even 
supposing that we had notice, still we have a right to redeem 
the appellant by paying him the amount for which he had pur_ 
chased the property.

ShivrdmVithal BJianddrJcar in reply;—The account sliould start 
with the amount of the decree  ̂and interest should be calculated 
at the rate mentioned in the decree without the rule of dam dupat 
being made applicable. The rule of dam ditpat applies only to 
contracts, and not decrees— Bdlkrishna v. Gopdl^^ .̂ The costs 
which we incurred in our mortgage-suit should also be awarded 
to us—DdmofZar v. Naro '̂' :̂

Sargent, C. J. :— The property in suit was mortgaged on the 
20th February, 1882, to the plaintiff and Vinayak, who sued on 
the mortgage on the 24th June, 1884, and obtained a decree on the 
18th November, 1884, in execution of which the plaintiff purchased 
the property on the 20th November, 1885. The defendants 
had previously; on the 20th June, 1884, been placed in possession 
of the property under their purchase, dated the 20th August, 
1883, of the right, title, and interest of the plaintiffs mortgagors,, 
which was sold in execution of a money decree against them. 
The defendants were not made parties to the mortgage suit of the

(i> 7 Bom. H, C. Repi, A. C. J., 146. (4) I. L. 6 Bom., 495.
(2) I. L. R., 2 Bom., 6629 I. L. R.. 4 AIL, 518.
(5) I. L, K,  6 Bom., 193, (6) I. L. R., 1 Bom. ,73.

(7) I. L.R,,6Bom., 11,
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2 4 < tii J u n e ,  1 8 8 - i .  T h e  p l a i i i t i f i :  n o w  s u e s  t o  r e e o v e r  p o s s e s s i o n  oi 
t h e  p r o p e r t y  w i t h  m e s n e  p r o f i t s  ; a n d  t h e  A s s i s t a n t  J u d g e  h a s  D x inoB i

a w a r d e d  p o s s e s s i o n ,  s u b j e c t  t o  t h e  d e f e n d a n t s ^  r i g h t  t o  r e d e e m  ‘ 5;,
the property w i t h i n  t l i r e o  r j i o n t h s  f r o m  t h e  d a t (3 oi h i s  d e c r e e ^  011 
p a y m e n t  o f  E s .  13^  t h a t  b e i n g  t h e  a m o u n t  o f  t h e  p u r c h a s e - i x i o n e y  

p a i d  b y  t h e  p l a i n t i f f  o n  t h o  2 0 b h  N o v e m b e r ^  1 8 8 5 .

T h e  A s s i s t a n t  J i i d g o  i s  m i s t a k e n  i n  s u p p o s i n g  t h a t  t h e  r u l i n g s  o f  . 

t h e  H i g h  C o u r t ,  a s  t o  t h e  i n t e r e s t  a c q u i r e d  b y  a  p u r c h a s e r  a t  a  s a l e  

i n  e x e c u t i o n  o f  a  d e c r e e  o n  a  m o r t g a g e ,  a r e  c o n f l i c t i n g .  T h e  a u t h o 

r i t i e s  t o  w h i c l i  h e  r e f e r s ,  viz., KasaMclds w  Prdnjiuan Ashcirdm^%
8hcdk Abdulla Sai-ba- v. llclji Abdulla MujjcJiand v. Davlat- 
rdû '̂> a r e  c l e a r  i n  l a y i n g  d o w n  t h a t  h e  a c q u i r e s  t h e  e s t a t e  o f  

t h e  m o r t g a g o r  a s  i t  e x i s t e d  w h e n  I10 e x e c u t e d  t h o  m o r t g a g e ,

T h o  d e c i s i o n s  i n  RddJiuhdi v .  8hdrirdv^^\ DiilJabhclds v .  Laksh- 
manddŝ -̂ '̂  a n d  Mohan v .  Togu^  ̂ t u r n  u p o n  t h e  q u e s t i o n  a s  t o  t h e  

r i g h t  o f  a  s u b s e q u e n t  m o r t g a g e e ,  w h o  h a s  n o t  b e e n  m a d e  a  p a r t y  

t o  t h e  s u i t  i n  w h i c h  t h e  m o r t g a g e  d e c r e e  w a s  p a s s e d _ ,  a n d  i n  e x e c u 

t i o n  o f  w h i c h  t h e  x > r o p e r t y  w a s  s o l d .  A sia  Bddhdbdi Y. 8hdm- 
rdv  ̂ a l t h o u g h  t h e  c i r c u m s t a n c e s  w e r e  o f  a  s p e c i a l  n a t u r e ^  i t  

m a y  p e r h a p s  b e  o p e n  t o  d o u b t  w h e t h e r  t h e  d e c i s i o n  i s  r e e o n c i l e -  

a b l e  w i t h  t h e  r u l i n g  i n  t h e  c a s e s  f i r s t  r e f e r r e d  t o .  B u t  h e r e  t h e  

c i r c u m s t a n c e s  a r e  t h e  s a m e  a s  i n  DullahMds v .  LahhsTimcmdds 
a n d  t h e  d e f e n d a n t s  a r e ,  t l i e r e f o r e ,  c l e a r l y  e n t i t l e d  t o  h a v e  a n  

o p p o r t u n i t y  o f  r e d e e m i n g  t h e  p r o p e r t y  f r o m  t h e  p l a i n t i f f ;  a n d  w e  

h a v e  o n l y  t o  c o n s i d e r  w h e t h e r  t h e  t e r m s  o n  w h i c h  t h e  C o u r t  b e l o w  

h a s  a l l o w e d  t l i e m  t o  d o  s o — a g a i n s t  w h i c h  t h e  p l a i n t i f f  a p 

p e a l s — a r e  c o r r e c t .  H a d  t h e  d e f e n d a n t s  b e e n  m a d e  p a r t i e s  t o  t h e  

m o r t g a g e  s u i t ,  t h e y  w o u l d  h a v e  b e e n  e n t i t l e d  t o  r e d e e m  o n  p a y 

m e n t  o f  w h a t  w a s  t h e n  d u e  o n  t h e  m o r t g a g e ; ’ a n d  s u c h  a r e  

t h e  t e r m s  o n  w h i c h  t h e y  m u s t  n o w  b e  a l l o w e d  t o  r e d e e m ,  w i t h  

t h i s  m o d i f i c a t i o n  t h a t ,  a s  t h e y  h a v e  b e e n  i n  p o s s e s s i o n  t h r o u g h 

o u t ,  t h e y  m u s t  n o w  p a y  i n t e r e s t  o n  t h e  s u m  o f  E s .  1 9 9 ,  b e i n g  

t h a t  p a r t  o f  t h e  s u m  oi; R s .  8 1 8 - 4  f o u n d  d u e  b y  t h e  d e c r e e  o f  1 8 t h  

j K 'o v e m b e r ,  1 8 8 5 s  w h i c h  c o n s i s t e d  o f  p r i n c i p a l  d e b t ,  h u t  s u b j e c t  t o

0) 7 Bom. H. c . Rop., A. 0, J., 14G. (W I. L. R., S Bom., 1C8.
(2) I. L. R,, 5 Boin., S. (5> I. L. R., 10 Bom., 88.
(3) I. L. E., G Bom., 495, (0) Idicl., 224.
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t h e  r u l e  o f  dam dupat. I t  w a s  u r g e d  t h a t  d e f e n d a n t s  s h o u l d  

D A to c I  n o t  b e  a l l o w e d  t o  r e d e e m  w i t h o u t  a l s o  p a y i n g  t h e  c o s t s  o f  t h e  

A e j d n j i  m o r t g a g e  s u i t ,  b u t  t h e r e  i s  n o  f i n d i n g  w h i c h  w o u l d

h o l d i n g  t h a t  t h e y  w e r e  r e s p o n s i b l e  f o r  t h e  p l a i n t i f f ’s  

h a v i n g  u n n e c e s s a r i l y  i n c u r r e d  t h e  c o s t s  o f  ' t h a t  s u i t .  A s  d e f e n d 

a n t s  s e t  u p  a  t i t l e  a s  o w n e r s  o f  t h e  p r o p e r t y ,  a n d  h a v e  f a i l e d ,  t h e y  

m u s t  p a y  t h e  c o s t s  o f  t h i s  s u i t  t h r o u g h o u t .  T h e  d e c r e e  m u s t ,  

t h e r e f o r e ,  b e  v a r i e d  b y  d i r e c t i n g  t h a t  d e f e n d a n t s  m a y  r e d e e m  o n  

p a y m e n t  o f  R s .  3 9 8 ,  w i t h  t h e  c o s t s  o f  t h i s  s u i t  t h r o u g h o u t ,  w i t h i n  

t h r e e  m o n t h s  f r o m  t h e  d a t e  o f  t h i s  d e c r e e — a n d ,  i n  d e f a u l t  o f  s u c h  

p a y m e n t ,  t h e  d e f e n d a n t s  t o  b e  f o r e e l o s e d j  a n d  p o s s e s s i o n  o f  t h e  

p r o p e r t y  t o  b e  g i v e n  t o  t h e  p l a i n t i f f .

Decree varied.
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Befare Sir Charles Sarrjent, K t, Chief Justice, and Mr. Justice Bayleij. 
JAVERBA'I, (OIUGINAL P IA IN T IP P ), A P P E L L A N T , V. KABLIBA'I AND  

October 9  - A K O TnEU , ( o r i g i n a l  D u f e n d a n t s ) ,  R k s p o n d e n t s . '^ ’

Illniu lato— WUl—̂ onstniction—Cfift to n class not all in existence at testator's 
death—Rule in Td/jore ease— Void gift—Gift over, altGvnative or expecMnt on void 
gift—General jiovier of appointment in a Hindu will, hoio far valid—Operation 
and offect of such a power—English rules of construction notfolloioed,

ManclrdKim Pit;iinbard:is, by his will, dated Mth April, 1.873, after appointing 
his brotlior, Jaimiddds, to l)c liifj executor, bequeatlaed all liis estate, &c., to Jam- 
nddds, upon trust to pay debts, &e., and to stand possessed of the residue in 
trust (1) for his (teistator’a) wife J;i,vcrl)ai and AmbAvahu, the wife of his brother 
Jauina'dda, during the life of both, or the survivor of them, for their or her sole 
use ; and (2) from and after the decease of the survivor of them, in trust for the 
male issue of Jamuddds, if any there were ; and (3) in default of such male issue, 
iu trust for any person or persons, in any ahares or share, and in such manner aa 
his brother Jamuiidas should, by any deed or deeds, or writing or writings, 
appoint, with or without power of revocation or new appointment.

Jamnadiis proved the will, and as oxecutor managed the estate until his death 
on the 17th October, 1888. He had no male issue, but two daughters, who were 
the defendants in this suit. On the 7th Octol>er, 1888, he made a will, by which, 
in accordance with the authority given to liim by the last clause of the will of 
Mancharara, he directed that twelve months after the death of .TAverbiii (Arabfi- 

*Suit No. 235 of IS'JO.


