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APPELLATE CiVIL.

Before 8ir Charles Sargent, Kt., Clief Juslice, and M. Justice Dirdwood.

189). NARAYAN GOVIND, (onrciNar Pramvtier), AreELLaxT, o A'NAND-
September 1. RA'M KOJIRA'M, (ORIGINAL DEFENDANT), RENPONDENT.®

Mo:iJcLJe——PmZunpt/on decree—Absence of clause as {0 time of payment or fore-
closure— Eeecution of the decree after three years— Darkhdsts presepied from time
to time—-Article 179, Sehedule I of the Limitation Act (XV of 1877).

Where a redemption deeree contained no clanse as to the time for ]mynwnt of
the mortgage debt, or foreclosure in defanlt of payment,

ILeld, that the mortgagor could still, after the expiration of three years from the
date of the decree, exceute it by paying the mortgage moncy, having regard to
various darbhests presented by him from time fo time, provided the darldsi
complied with the econditions of the Statute of Limitation {(Act XV of 1877).

Dicta to the contrary in Gun Sdecot Bdl Sdvant v, Ndrdyan Dhowd Sdeant))
and Meloji v. Sageji) disapproved of,

Trs was a sceond appeal from the decision of 3, B. Baker,
District Judge of Nasik.

Nérdyan Govind obtained a redemption decree against Anand-
dm Kojirdm on the 20th Febrnary, 1876, Against the said
deeree appeals were presented to the Distriet Court, and the High
Conrt, which on the 14th Deeember, 1877, confivmed the deerce
of the Distriet Court by directing the nrortgagor, Nirdyan Govind,
to redeem the mortgaged property on payment of Rs. 250 to the
morteagee ; hut neither the deevee of the Distriet Cowrt, nov that
of the High Court, made mention of any period for redemption,
nor contained any clavse as to foreclosuye.

While the proceedings in the suit were going on, the morteagor
Nérdyan Govind, died, and his brother, Bhdordv Govind, who
suceeeded him, assigned the deerce to one Dhondo Vyankatesh

K darkhdst in execution of the deerce was presented on the
11th December, 1880, but it was rejected on the ¢ 306k July, 1881,
because the mortgagor did not produce a copy of the High Court’s
decree. A sccond darkhist was presented on the 22nd J anuary,
1884, which was vejected on the ground that the mortgacor did

* Second Appeal, No., 852 of 1891,
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not pay the money within the four days allowed to him. On the
15th January, 1887 a third darkhdst was presented; but this
dairkhdst was also vejected on the 29th January, 1887, beeause
the money was not paid within the time allowed.  On the 14th
December, 1889, the darihist, which led to the present second
appeal, was presented, and the money was paid into Court, The
Subordinate Judee (Rdo Sdheb Pandurang Dhonddeo Gadgil)

allowed vedemption, on the ground that when the derZhist was .

presented, the period of twelve years during which a decvec
remaing alive had not expired; and also because the mortgagor
hiaud souzht the execention of the decree by presenting intermediate
durkhusts under avticle 179, Schedule IT of the Limitation Act
(XV of 1877).

Against the order of the Subordinate Judge, Chandanmal valad
Hindumal, who suceeeded as hieir to the said Anandrdm Kojirdm,
deceased, appealed to the District Court, which held that the
darkhist was barved by limitation, and reversed the order of the
Subordinate Judge. ‘

The District Judge m his judoment observed as follows :—

“ In commenting on the eases of Gan Sieant Bdl Sdvant v, Niiri-
yan Dhond Sitvant® and Malaji v. Sugaji® the Subordinate Judge
says: € From these rulings it appears that the redemption money is
to he pail within the period till the expiry of which the decree ve-

mainsunbarred by limitation.  They do not show that three yearsis -

the time within which the redemption money must be paid.” Ithink
that Tic has not fully understood what was Jaid down in those deei-
sions. Tt is true that, under section 230, Civil Procedure Code, a
decrce can be exceubed till twelve years from its date, and article
179, Schedule IT, of Act XV of 1877 allows for a decrce being kept
alive hy application from time to time for execution. In both
these cases no thine had been fixed for redemption. In the former
it is said: ‘By veason of the default in payment of the money
declared to be duc within the time fixed by law for the execution
of the decrees the order for redemyption must be taken to have
operated as o judgment of foreclosure.” In the latter it is said
“No time having been fixed for redemption, the defendants, the
® L. L. B, 7 Bow., 167, @ I L. R, 13 Bom,, 567.
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mortgagors, had, under the Limitation Act, 1877, threc ycars
within which they could execute it. If they had not redecmed
within that time they would for ever have been foreclosed, as was
held in Gan Sdvant v. Ndrdyan Dhond Sdrant” In nonc of the
former applications did the mortgagor deposit the money. I
gather from the rulings cited above that the mortgagor was
bound actually to execute the decree, and this he could only do
by paying the money. When a decree-holder has to recover
money, it stands to veason that he should not be confined to three
years within which he can execute ; but when he has, as in the
present case, to pay it, it would be inequitable to allow him to
keep the decree alive by bare application, and so choose his own
time for payment. After three years had expired without pay-
ment, the mortoagee might naturally sell the property, and com-
plications would arise. T am of opinion, therefore, that as the
money was not paid within three years, the mortgage has been
foreclosed.”

Against the order of the District Judge, Dhondo Vindyalk, the
assignee of the redemption decree, appealed to the High Court.

Malddeo Chimndji Apte for the appellant :—So far as the
period of twelve years is concerned, we have kept the decree
alive by presenting applications for execution within three
years from the date of the deerce, and within the sae period
trom each of the prior applications. The only thing to e
considered in this case is whether our applications for exeeution
had complied with the provisions of the Limitation Act (XV
of 1877), art. 179, Sch. II. Therc was no period mentioned
in the deeree within which we were hound to redecns.  When
a deeree is silent as to the period of redemption, we contend
that the mortgagor can redeem within twelve years, it he has,
as in the casc of any other decrce, taken proper steps to keep
the deeree alive during that time under section 280 of the Civil
Procedure Code (Act XIV of 1882). We further submit that
our applications for execution being presented in time, properly
stamped, and written in the usual form, were steps in aid of
execution. In order that an application should be a step i aid
of exccution, it is not necessary, as has been held, to puy the
process fee,
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The two rulings of the Bombay High Court which ave relied
on by the District Judge, ave not applicable to the present ease.
The remarks quoted by the Judge from those rulings are mere
obiter dicta, and were nob necessary for the adjudication of those
CaSeS, '

Mdnelkshale Jeldingivshal Tuleydrkhin for the respondent :—
The application for execution was rejected by the lower Couxt
hecause the appellant did not pay the redemption money is
directed by the Court on two previous occasions. On account
of the failure of the appellant to comply with the order of the
Court, Lis previous applications, as well ag the present one, can-
not be considered to be steps in aid of execcution. The present
application canuot be cantertained heecause the orders made on
the previous applications vejecting them stand uncancelled ;
nor were those orders appealed against and seb aside.  The
appellant was bound to pay the redemption money within the
time preseribed by the Court on the two previous oecasions,

So far as the point of limitation is concerned, it is hard upon
a mortgagee to keep a redemption decrce hanging over his head
for twelve years. The general rule is that a redemption decree
which fixes no time for the payment of the mortgage debt
should be exccuted within three years— that is, the mortgagor
ought to pay the redcmption money within three years from the
date of the decrece.  Under the provisions of the Limitation Act,
the period of three years must be imported into a redemption
decree which is silent as to the time during which the property
should e redecmed.  An application for execution of such a
decree without payment of the redemption money is not an
application according to law. As the appellant failed to redeem
within three years from the date of the decree, he is now fore-
closed.

Malddeo Chimndji Apte in veply :—An order made on an
application for esecution of a decree is not »es judicata—Delhs
awid London Bank, Luited, v. Orchard®,

SanuenT, C. J.:—In this case the appellant had obtained g
deevee of this Court for redemption on the 14th Decemnber, 1877,

(3 I. L. B, 8 Calc,, 17,
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Neither in the deeree of the Court helow, nor in that of this Court,
is any time mentioned for the payment of the mortgage debt ; nor
is there any clause of foreclosure in default of payment. The
present derkliist for exceution was presented by plaintiff on the
14th Decembeor, 1889, The Court helow has held that, as the
mortgage debt was not actually paid within three years from the
date of the decree of this Court, the mortgage had hecome fore-
clesed, and the decrce could not be exceuted.  The Courtrelics
on the judgments in Gan Sicant Bil Sivant v. Nardyan Dhond
Sizant® and Maloji v. Sagnji®.  In the former, Kemball, J.,
says: “ By reason of the default in payment of the money
declared to be due within the time preseribed by law for the
execution of deerees (no tinie having been fixed in the deerce) the
order for redemption must be taken to have operated as a
judgament of foreclostre "—and in the latter case the Court says:
“ If the movtgagors had nob redeemed within that time (2. ¢. three
years) they would for ever have heen foreclosed.” It is diflicult,
I think, to read those passages in any other sensc than that
which the District Judge has given to them—Dbut they were not
necessary for the deeision of cither case,as it is to be remarked
that, in the first, no attempt whatever had been made to execute
the decrce within the three years, and the question was whether
under the cirenmstances the mortgagor could bring another suit ;
and, in the second case, the money had been paid before the
expiration of the three years, and the question was whether the
mortgagee could sue to have the property sold. They cannot,
therefore, be regarded as decisions that the mortgage money
must be actually puid within three years from the date of the
decree to enable the mortgagor to redecm ; or as deciding the
particular question which arvises here, wiz., whether the mortgagor
canstill, after the expirvation of the three years, execute his redemp-
tion decree by paying the mortgage money, having regard to the
several ddrlhdsts’ whicli have been presented by him from time
totimes- I-am of opinion that he can do so, provided the der-
kkists comply with the conditions of the statute of limitations.
As this does not appear with certainty on the face of the pro-
ceedings, we must reverse the ovder of the Court helow, and send
® 1, L. B, 7 Bow,, 467, @ T L. R 13 Bom,, 567
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the ease back for o fresh decision, having regard to the above
remarks, Costs to abide the result.

Birpwoon, J.:—The decree for redemption of his mortgaged
property, which the plaintiff obtained in the High Court on the
14¢h December, 1877, contained no direction as to the period
within which the mortgage debt was to be paid, or as to fore-
closure.  During the period of twelve years which followed that
decree, several applications for execeution were presented, and
the Subordinate Judge found that none of these was harved by
article 179 of Schedule I1of the Limitation Aet of 1877, Asthe
decree was held to have been thus lkept alive, and was not barred
by section 230 of the Code of Civil Procedure, and as, with the
last of his applications, the plaintiff paid the mortgage debt into
Court, on the 14th December, 1889, the Subordinate Judge al-
lowed vedemption, IIis order in execution has been reversed by
the Distriet Judee, and redemption refused, because the mort-
gage debt was not paid within three years from the date of the
Hich Court’s deerec.

The Distriet Judge relies on Maloji v. Sagaji® 5 bhut the opinion
there expressed to the effect that a mortgagor has a period
of three years for redemption in cases where no period is fixed
by the deerce, and is for ever foreclosed if he does not redecm
within that time, must be understood as being strictly eorrect
only m eases where no application for exeeution has heen made
within that peried. If no application is made, cxecution is
harred entively after three years. As it becomes impossible for
the plaintiff to vedeem in such o case, the decree practically
operates as a foreelosure decree after that period. The reason
for the decision is thus stated :—“No time having been fixed
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for redemption, the * * mortgagors * ¢ had, under the

Limitation Act, 1877, three years within which they could exe-
cute it But obviously, under article 179 of Schedule IT of the
Limitation Act, o decree-holder has more than three years wherein
to exceute his decree if he keeps it alive by successive valid applhi-
cations for execution, made according to law within the prescrib-
ed periods ; and the construction pub by the Subordinate Judge
on the remarks of this Court in Gan Sdeant Bdl Sivant v. Nerdyan
1) 1, L. R, 13 Bom,, 5C7.
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1302, Diond Siwant® and Maloji v. Sagaji® is, therefore, in my opin-
N inivan ion, the right construction. If the decree in the present case
NARA . . . . . .
Govinp  was s0 kept alive,—~and this is a point on which the District

Avanpran Judge has recorded no finding,~—then the plaintiff was entitled

Kosrrin.

to redeem his property when he finally paid the mortgage debt;
for, the payment having been made within twelve years from
the date of the decree, execution could not have been barred by
section 230 of the Code of Civil Procedure,

The dates of the several applications for execution, as givenin
the District Judge’s judgment, do not show that the decrec was
kept alive till the 14th December, 1889, It is possible that the
District Judge does not refer to all the applications made by the
plaintiff. On the view he took of the law applicable to the case
it was not necessary for him to enquire particularly into this
point, or into the further question whether the applications were
valid. Nor does the Subordinate Judges judgment state the
facts in sufficient detail to enable us to deal with these questions
ourselves. We must, therclore, reverse the Distriet Judge’s
order and remand the appeal to the lower appellate Cowt fov
a rehearing.

Ovrder veversed and cnse sent back.

o 1. L, R, 7 Bom., 467, @ 1. L. R, 13 Bom., 507.

APPELLATE CIVIL

Lefore Siv Charles Sargenty, K, Chicf Justice, and M. Justice Iivdwood.

1801, DA'DOBA’ ARJUNJI, (ortetvAL PramNmrer), Arerirant ¢, DA'MODAT
September 14,  RAGHUNATH AND oT11ERS, (ORIGINAT DEPENDANTS), RESPONDENTS, ¥

Movtgayge—Decree  for sale—Interest acquived by purchaser—Previous sale in
execution of a money decree—Suit to recover possession by movtgagee puichaser-—
Right of previous purchaser to redeem,

A purchaser at a sale in exeeution of a decree on a mortgage acquires the es-
tate of the mortgagor as it existed when he excented the mortgage.

K. and others mortgaged a certain property to D, A, and V,

Subsequent to the mortgage the property was sold in exeeution of & moneys
decree, and was purchased by D. I, and othors, who were put in possession,

* Becond Appeatl, No, 359 of 1890,



