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DAS,

p o iiifc ; }.i« I  h a ^ 'C  n o  d o u b t  l3u t  t h a t  S l i i v j i  s p o k e  t o  t h e  d e i 'e i ic l-  

a i i t  a b o u t  t h e  a . s s i g n i u o n t ,  a n d  a s k e d ,  h i m  t o  d e l i v e r  t o  T o d .

I l l  t h i y  v i e w  o f  t h e  c a s e ,  > S h iv ji P r a g j i  i s  e n t i t l e d  t o  r e c e i v e  

d a u u i g c s  f r o m  t h e  d e f e n d a n t  f o r  n o u - d e l i v c i 'y .  A s  i n  t l i e  c a s e  o f  

t h e  c o t t o n  c o u t r a c f c s ,  h o  h a s  h a n d e d  t h e  d o c n i n e u t s  t o  t h e  p l a i n t i f f s  

a g a i n s t  t h e  d e b t  h e  o w e s .  E u t c r t a i n i n g  d o n b t  w h e t h e r  t h i s  

o j^ )o rateH  a s  a n  a a r i i g m n e n t  i n  h iW j I  a l l o w e d  t h e  a p p l i c a t i o n  

w l i i c h  T ilr . S c o t t  w a d e  a t  t h e  o p e n i n g  o f  t h e  e a s C ;  a n d  d i r e c t e d  

t h a t  S h i v j i  P r a g j i  b e  m a d e  a  p l a i n t i t t ' ,  i n , s t e a d ,  o f  a  d e f e n d a n t .  

[ H i s  L o r d s h i p  t h e n  d i s c u s s e d  s o m e  ( j u e s t i o n s  o f  f a c t  a s  t o  w h i c h  

e v i d e n c e  w a s  g i v e n ,  b u t  winch a r e  n o t  l u a t e r i a l  t o  t h i s  r e p o r t ,  

a n d  u l t i m a t e l y  g a v e  j u d g m e n t  f o r  t h e  p l a i n t i f f s  i n  b o t h  s u i t s ,  

w i t h  c o b t s . ]

A t t o r n e y s  f o r  t l i e  p h i i n t i f l 's  M e s s r s .  Coitro/j and Broit/n.

A t t o r n e y  f o r  t h e  d e f e n d a n t :— M r .  K  Wilkhi.

OEIGIN'AL CIVIL.

1892.
Janudry 15; 

Jifarch 17.

JjcJovii Mr. Jiidicc l\u'sonr,.

FATIMA'BIBI'as.u ANOTniiii, I ’LAiNtn'rri, v. FATIMA'.BIB I,

InHolvtndij— Vcsiliif/ ordav—Artcr-aciiidrud ymiiv.rlij—lihjhl of umolixnL or /tw 
a8.̂ >(/iiec iti sue~Offu:lal ractkc—Parlicî .

One lialnnitnlla became possessed of ccrtain properties in 1S73 and 1881. lii 
ISdG, Ealiimtiilla had presented a petition iu insolveuey, luid a vesting order had 
Ijccu did.y made. No liiial order of diticliargo wan ever made ; and Itahimtulla 
died ill 1888. The plaiiititl's sued, as tlio heirn of Uahinitulla, for their aliares iu tlie 
aaid properties. It was ohjeeted (i) that, looking to the iuaolveney ol: KahimtuIIaj 
the plaintiiVs had no interest in hiw cytate, and (ii) that the Oliieial Aaaignee, as 
the assignee of the estate and eft’eets of Rahiintnlhi, Avaa a nccessary party to this 
suit.

.HvM; that the properties in (pieation, coniing tu .liahinitiiila atter hia insolv* 
ency, vested iu him, subject only to the right and claini ol' tlie Ofiicial Assignee 
should he think lit to asswt it, and that the pliiintiffa, as rc])reseutatiVes of 
Rahinitulla, could maintain the action.

Held-, also, that the Ofiicial A-ssigiieo was not :l uceessary pai'by to the buil, 
thoughj iu ease of a decrco ia phuiitifis’ favour, notice tiicreof .should bo given 
to him by tlie Court.

tjuit No, 076 of 1890



This s u i t  w a s  b r o u g h t  t o  e s t a b l i s h  a  c l a i m  t o  c c r t a i n  p r o p e r f c i e s ,  1S02.

T h e  p l a i n t i f f s ,  the w i f e  a n d  s o n  of o n e  H a j i R a l i i i n t u l l a j ,  d e c e a s e d ^  Fatimajsibi
c l a i m e d ,  a s  h i s  heirs, c e r t a i n  p r o p e r t i e s  w h i c l i  h a d  conic to t h t -  FATEMiuiiii. 
s a i d  R a h i m t u l l a  a f t e r  h i s  i n s o l v e n c y  i n  1 8 6 (3 . R a h i m t i i l l a  h a d  

} i o t  o b t a i n e d  l i i s  f i n a l  d i s c h a r g e ,  w h e n  h e  d i e d .  T h e  f a c t s  o f  t h e  

e a s e  s u f f i c i e n t l y  a p p e a r  f r o m  t l i e  j u d g m e n t .  T h e  f o l l o w i n g '  i s s u e s  

finfer alia) w e r e  r a i s e d  hy t l i e  d e f e n d a n t s

1-. W h e t h e r  t h e  O f t i c i a l  v ^ s s i g n e e ,  a s  t h e  a s s i g u e o  o f  t h e  e s t a t e  

a n d  e f f e c t s  o f  H a j i  R a h i m t u l l a ^  i s  n o t  a  n e c e s s a r y  p a i i y  t o  t h i s  

s u i t  ?

3 .  A V lie t l ie r^  h a v i n g  r e g a r d  t o  t h e  i n s o l v e n c y  o f  t h e  s a i d  H d j i  

E a h i m t u l l a ,  t h e  p l a i n t i f f s  l i a v e  a n y  i n t e r e s t  i n  h i s  e s t a t e  ?

Riossell (Bnch'ticUn Tyahji w i t h  l i i m )  c o n t e n d e d  t l i a t  t h e  p l a i n t -  

i f f s  c o u l d  n o t  s u e  ; h e  c i t e d  Sadodin v .  TF. Splers^^K

Sta-rliiig {Vicdjl w i t h  h i m )  contra; h e  c i t e d  Kiistocomul 
Mitter v .  Suresh Olmnder DeW'X

P a r s o n s ,  J .  ;— T w o  i m p o r t a n t  p o i n t s  a r e  r a i s e d  b y  t h e  s e c o n i l  

a n d  t h i r d  i s s u e s ^  virj., w l i e t h e r  t h e  O f f i c i a l  A s s i g n e e  i s  a  n e c e s s a r y  

p a r t y  t o  t h i s  s u i t  3 a n d  w h e t h e r ,  h a v i n g  r e g a r d  t o  t h e  i n s o h 'e n e y  

o f  R a h i m t u l l a ,  t h e  p l a i n t i f f s  c a n  m a i n t a i n  t h i s  s u i t .

T h e  f o l l o w i n g  a r e  a d m i t t e d  f a c t s  i n  t h e  c a s e  ;—

R a h i m t u l l a  p i 'o s e n t e d  a  p e t i t i o n  i n  t h e  I n s o l v e n c y  C o u r t  o n  

t h e  1s t  M a y ,  1 8 6 5 ,  a n d  f i l e d  h i s  s c h e d u l e  o n  t h e  3 r d  F e b r u a r y ,  1 8 0 6 .

T h e  j ' ) c t i t i o n  w a s  d i s m i s s e d  o n  t h e  1 9 t h  F e b r u a r y ,  1 8 6 G , w i t h  l e a v e  

g r a n t e d  t o  f i l e  a  f r e s h  p e t i t i o n .  A  f r e s h  p e t i t i o n  w a s  p r e s e n t e d  

o n  t h e  G tl i  M a r c h ,  1 8 G 6 , a n d  o n  t h e  s a m e  d a y  a  v e s t i n g  o r d e r  w a s  

m a d e .  T h e  a p p l i c a n t  g o t  h i s  p e r s o n a l  d i s c h a r g e  o n  t h e  7 t h  M a y ^

1 8 6 6 ,  b u t  n o  o r d e r  f o r  f i n a l  d i s c h a r g e  w a s  e v e r  m a d e .

I C h a t i x a ,  t h e  w i f e  o f  R a h i m t u l l a ,  d i e d  i n  1 8 7 2 ^  leaving h e r  

s u r v i v i n g  h e r  h u s b a n d ,  o n e  s o n ,  a n d  t w o  d a u g h t e r s .  T h e  s o n  

(Fazaluddin) d i e d  i n  1 8 8 1 ,  l e a v i n g  a s  h i s  h e i r s  R a h i m t u l l a  a n d  

t l i e  d e f e n d a n t s .  R a h i m t u l l a  h i m s e l f  d i e d  i n  1 S 8 S .  T h e  p l a i n t -  

i f t s  ( h i s  s e c o n d  w i f e  a n d  h e r  s o n )  c l a i m ,  a s  h i s  h e i r s ,  t l i e i r  s h a r e s  

i n  t h e  p r o p e r t y  i n h e r i t e d  b y  h i m  f r o m  K h a t i z a  a n d  P a z a l u d d i n .
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I t ,  i s  e o n t c n d e d  o n  b e h a l f  o f  t h e  d e fo iK  h x n tw  th a fc j  a s  t h e  e s t a t e  

Faximabibi o f  E a h i m t u l l a  h a s  v e s t e d  i n  th e .  O f f i c i a l  A s s i g n e e ,  t h e  p l a i n t i f f s  

FA TiailB iB i. c a n n o t  b r i n g  t h i s  s u i t .  T h e  c a s e s ^  h o w c v e r j  o f  .Herbert v. Sayer̂ '̂> 
a n d  Jamf'son v .  The BrirJc and fitone Compaii.y, hbnitntl l a y  

d o w n  t h e  p r i n c i p l e  t h a t ,  i n  r e s p e c t  o f  a f t c j *  a c q u i r e d  p r o p e r t y ,  

a t  a n y  r a t e ,  t h e  i m c e r t i t i c a t e d  b a n k r u p t  h a s  t h e  r i g h t  t o  s u c h  

p r o p e r t y  a g a i n s t  e v e r y  b o d y  I x i t  t h e  t r u s t e e  i n  b a n k r u p t c y ,  a n d  

t h a t  i t  i s  n o t  c o m p e t e n t  f o r  a  s t r a n g e r  t o  d i s p u t e  h i s  t i t l e .  I f  t h e  

t r u s t e e  d o e s  n o t  i n t e r f e r e  ,̂ t h e  b a n k r u p t  c a n  s u e .  T h i s  p r i n c i p l e  

i s  f o l l o w e d  i n  t h e  c a s e  o f  Kristocomul Ritler v .  Sitresh Ohnnder 
w h e r e  t h e  r e s u l t  o f  th .e  E n g l i s h  d e c i s i o n s  i s  t h u s  s t a t e d  :

S u b j e c t  t o  t l i e  r i g h t  a n d  c l a i n i  o f  t h (5 O f f i c i a l  A s s i g n e e ,  a n d  so  

l o n g  a s  t h e  O f i i c i a l  A s s i g n e e  d o e s  n o t  i i i t e r f e r C j  t h e  u n c e r t i f i c a t e d  

b a n k r u p t  h a s  p o w e r  t o  b u y  a n d  s e l l ,  a n d  g i v e  d i s c h a r g e s ,  a n d  

d o  a l l  o t h e r  a c t s  h e  c o u l d  l i a v e  d o n e ,  a n d  h a ,d  d o n e ,  b e f o r e  t h e  

i n t e r v e n t i o n  o f  t h e  O f f i c i a l  A s s i g n e e . ’-’

I n  t h e  p r e s e n t  e a s e  t h e  p r o p e r t y ,  t h e  s u b j c e t  o f  t h e  s u i t ,  v e s t e d  

i n  R a h i m t u l l a  a f t e r  t h e  i n s o l v e n c y j  a n d  t h e  O f f i c i a l  A s s i g n e e  l i a s  

n o t  i n t e r f e r e d  ; I ,  t h e r e f o r e ,  h o l d  t h a t  h e  i s  n o b  a  n e c e s s a r y  p a r t y  

t o  t h i s  s u i t ,  a n d  t h a t  t h e  p l a i n t i f f s ,  a s  r e p r e s e n t a t i v e s  o f  R a h i m -  

t u l l a ,  c a n  m a i n t a i n  t h i s  a c t i o n ,  s u b j e c t  o f  c o u r s e  t o  a l l  I’i g h t s  a n d  

c l a i m s  o f  t h e  O f f i c i a l  A s s i g n e e ,  t o  w h o m ,  in ,  c a s e  o f  an ^ ^  d e c r e e  

b e i n g  p a s s e d  i n  f a v o u r  o f  t h e  p l a h i t i f i s ,  d u e  n o t i c e  sliould b e  

g i v e n  b y  t h e  C o u r t ,  T h e  c a s e  o f  Badotlm v .  \Y. Spiers^ )̂ i s  

c l e a r l y  d i s t i n g u i s h a b l e ,  s i n c e  t h e r e  t h e  e s t a t e  w h i c h  t l i e  r e s p o n d ­

e n t  h a d  i n  t h e  l a n d s ,  w h i c h  w e r e  t l i e  s u b j e c t  o f  t l i e  s a i t ,  w a s  

c r e a t e d ,  a n d  i n  e x i s t e n c e ,  w l i e n  h e  f i l e d  h i s  p e t i t i o n  i n  i n s o l v e n c y .

P l a i n t i f i V  s o l i c i t o r  :— M r .  J\ G. Gcma,

D e f e n d a n t ’s  . s o l i c i t o r s  :— M e s s r s .  T/jahji and Bdi/dbhdL

* A7o<e.—The trustee can com e in and insist on being adtled as u plaintiff, and 
will be given the conduct of the action. Ho.e Fmdm v. Carte, 17 Cli. D, 
169.—Ep.

(1) 5 Q. B., 965. (:i) t  L. Jl., S Calc., .̂ 550, at ]v r.59.
m i Q. B. I)., 208. (4) I. L, 3 _ 43^

454 THE INDIAN LAW REPORTS. [VOL. XYl.


