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way Company to charge the rates mentioned in it, and the 1892

Company were not, in our opinion, called upon to give any further Lizopmis

cvidence of the requisite sanction. '\"Hfm
However, it has been urged that scction 28 was, itself, wlire Ijl‘?,BRY.

rires, beeause it was said the East India Company could not — Compasr.

delegate the necessary * sanction” to the Government of Bow-

bay ; but - the Act of Incorporation left it to the East India

Company, without any restriction whatever, to enter into suck

agreement with the Railway Company,in all respects, as it might

think best in furtherance of the objects and purposes for which

the Company was formed ; and the East India Company could,

therefore, fix whatever form of sanction it thought best to insist

olL.

We must, therefore, confirm the decree, with costs on the
appellants.
Decree affirined.

Attorney for appellants :—Mr. Mirza Husein Khdn.

Attorneys for respondents :—Messrs, Little, Smith, Frere and
Nicholson,

ORIGINAL CIVIL.

Defure Mr. Justice Furrai.

J. H. TOD axp oruees, Praixmrrs, v. LAKHMIDA'S 1892,
PURSHOTAMDAS, DrreNpanT.* Janwary 23,

) 96, 28, 29,
Contracts jor jorward delivery—Scitlement by payment of diferences—Suite, or —
wagering contract—Assignment of contract—Right of assignee o sue i kis oun

nae — Endorsement wnd delivery of conbraet, effest of.

The defendant was sucd by the pluintiffy, as assignees of one Shivji Prigjt, for
‘* differences ” on certain contracts of purchase and sale of cotton and sceds. The
defendant contended that these coutracts heing in the nature of sutl, or wagering
contracts, no suit would lic iu respeet of them,

The defendant was not a dealer in produce, and cntered into these contracts
s o speculation, His modus operandi was, when he entered into a contract of
purchuse or sale, to sell or purchase again the same quantity, in one or more con-
tracts, cither with the original vendor, or some one else, so as to secure the profit
or ascertain the loss, before the “ Fayda ” day. The contracts were in the usual
wereantile form, and were entered into through brokers, the principals not bheing

*osnits Nos. 287 and 310 of 1591,
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brought into contact with each other nntil after the contract was made.  Shiviji
Prigit’s procedure was similar. Shivii was o mekddan and guarantee broker
1o the plaintifis ; and he, too, entored into these contracts as a speenlation, in-
tending 1o settle them befove the * Vaydu ™ day, but prepaved, if foreed to do so,
to perform them in kind,

Held, that-the contracts sued on were not shown to huve been agrecments by
way of \\':\gér. It was a highly speculative mode of doing business, but there is
no law against speculation as there ig against gambling. Contracts are not wager-
ing contracts, unless it he the intention of hoth contracting parties, at the tne
of enteving info the contracts, under no circumstances to call for, or give deli-
very, from, o to, each othors =T {li{s tven the defendant - sceing that he
did not know with whom contracts might he made on his hehalf by his brokers—
wust have contempluted the possibility of being called on to give, or fake,
delivery.

The defendant also contended that the contracts in uestion were notas-
signable without bis assent, which had never Deen asked or givens and that the
plaintiff could not, thercfore, maintain this action,

IHeld, that the objection was o good one,  An assignment of a contract (as dis
tinguished from an assignmicnt of a debt, or other chose i action) to be effectual,
must nmonnt to a novation, which requires the assent of the vther party to the
contract (seetion 02, Contract Act 1X of 1872),

The defect, however, was allowed to be cured by adding Fhivii Prigji as a
Maintiff,

The legal effcet of the endorsement and hauding over of such contracts con-
sidered.

THE plaintiffs brought two suits (eiz., No. 237 of 1891 and
No. 310 of 1891) against the defendant for monies alleged to be
due in respeet of certain contracts entered into by him for the
purchase and sale of goads.

The plaintifts claimed as assignees of the said contracts.

In the first suit the plaintifls claimed Rs. 2,457 from the
defendant as * differences” due in respect of certain contracts
made by the defendant for the purchase and sale of cotton.

The plaint in that suit alleged that on the 5th January,
1891, the defendant contracted to scll and deliver to one Shivji
Prigji 100 candies of Broach cotton, at Rs. 202 per candy, de-
liverable between the 15th and 25th March, 1891; that on the
28th January, 1801, a certain eontract for the purchase of the
same quantity of similar cotton, at Rs. 214 per candy, deliverable
at the same time, which the defendant had made some months
previously with one Ranchordds Mordrji, was transterred to
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the said Shivji Prdgji; and “it was agreed between the said
Shivji Prigji and the defendant, and it is the eustom of the
said trade, that the said contracts should be set off the one
against the other, and the differences between the prices in the
sald two contracts, viz. Rs, 12 per candy, paid to the said Shivii
Prdgji.”

The plaint further alleged that on the 8th December, 1890, the
defendant contracted to scll to the said Shivji Pragji 100
candies of cotton, at Rs, 172 per candy, deliverable between the
15th and 25th March, 1891, and on the 21st December, 1890, the
defendant contracted to purchase from the sald Shivji Prdgji
100 candies of similar eotton, at Rs. 180 per candy, deliverable at
the same time, “and it was agreed in manner aforesaid that the
said contracts should be set off, and the differcuce of Rs. § per
candy paid by the defendant to the said Shivji Pragjl.”

Certain other contracts for the purchase and sale of ecotton
were entered into between the same parties, and dealt with in
the same way.

The plaint alleged that the said Shivji Prdgji had early in
March, 1891, assigned all the said contracts to the plaintifts, and
that the plaintiffs thus became entitled to be paid the differences

on the duc dates of the said contracts, amounting to the sum of
R, 2,457,

The defendant in lis written statement alleged (inéer alia)
that the contracts mentioned in the plaint were sutie wagering
contracts, and that it was never intended that any delivery

+of goods should be made. He also denied that the contracts
had Dbeen assigned to the plaintiffs, and that they were entitled,
as assignecs, to sue.

In the seeond suit (No. 310 of 1891) the plaintiffs claimed
Rs. 12,500 from the defendant as damages for the non-delivery of
rape-seed.  In this ease also the plaintiffs sued as assignees of the
~said Shivji Prdgji. The plaint alleged that by three contracts,
dated, respectively, 24th December 1890, 2nd January, 1891, and
ond March, 1891 the defendant sold 400 tons of rape-seed, ab

" R, 6-5-0 per ewt., deliverable in April and May 1891: that enaly
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in Mareh, 1891, Shivji Prdgji assigned the said three contracts
to the plaintiths ; that notice of the assignment had been duly
given to the defendant; and that the defendant had failed to
deliver the rape-secd to the plaintiffs, who had thereby sustained
a loss of Rs. 12,500, The defendant answered, as before, that
the contracts sued on were wagering contracts, and that the
plaimtiff had no right to sue.

Jerdine and Seott for plaintifty :—Contracts can be assigned;
unless the obligation under them is of a personal character. In
Bombay it is the common practice to assign sueh contracts as
are sued on in this case. Tt is clear that the defendant himself
regarded the contracts as assignable—Mulji Govindji v, Nathubha,
Hirdchand®; Arkansas Smelting Cu. v. Belden Co. ® ; British
Waggon Co. v. Lew®; Brice v, Bunnister®. These contracts ave uot
wagering contracts, As to what are wagering contracts, see
Thacker v. Hardy @,

Kivkpatrick and dnderson for defendant :—~Such contracts as
these cannot be assigned, and plaintiffs are not entitled to sue, A
buyer cannot assign to another person the seller’s obligations to
him, without the seller’s consent. The assignee might be in
insolvent civcumstances, or otherwise be, in the seller’s opinion,
a person with whom it is undesirable to deal. He should not
be forced to deal with him against bis will,, Where anything
remains to be done by the assiguor, the contraet is not assionable.
If the contract is to be assignable, a clause to that etfect should
be inserted—Pollock on Contracts (5th Bd.), p. 206 et seq., p, 448
ct seq.; Dowlton v. Junes?; Benjamin on Sales (hth Bd.), 64, 388 ;
Humble v, Hunter™; Robson v, Drummond® ; Indian Contract
Act IX of 1872, Sces. 39, 40, 41, 40, 93, 94; Toomey v. Ribme
Suldi® ; Dritish Waggon Co. v. Lea, These contracts were
clearly mere wagers—Bowmbay Act 11T of 1865 ; dnupchand
Hemehand v. Clidmpsi Uyerchond,

M L L. R 15 Bow,, 1, ® 2 H. &N, 564.
(@) 127 U. &, 379, M 12 Q. L, 310, 317,
®) 5Q. 8. D., 149, () 2B, & Ad., 303,

4 3 Q. B, D., 569,

o L L. R, 17 Cale, 115,
()4 Q. B. D, 683,

w3 Q. B, Dy, 149,
U 1, L. W, X2 Bow , 553,



VOIL. XV1.] BOMBAY SERIES,

FArnAN, J. :—In the first of the above suits, a decree is sought
against the defendant for Rs. 2,457, bheing the differences on
certain contracts for the purchase and sale of cotton which the
defendant entered into ; and in the latter lie is sought to he made
liable in damages to the extent of Rs. 12,500 for the non-delivery
of 400 tons of rape-seed which he contracted to sell.  The suits,
though mot consolidated, were practically heard together. One
gronnd of defence is common to hoth, namely, that the contracts
sued upon are agreements by way of wager, and void under
section 30 of the Contract Act. T shall deal with this plea in
the first instance.

The defendant is a man possessed of some household property,
and was, until lately, a partner in a piece-goods shop in the
cloth-market, the carve of which, he says, he left to his partners.
In the latter half of the year 1890, acting under the adrvice of a
hroker, Hirji Devji, he entered into a series of speculative
transactions through him for the purchase and sale of produce.
As to these, he says, that it was never intended that delivery
should be taken or given under them, and that they were, in
fact, wagers upon the prices of the produce specified in the con-
tracts. The contracts with which these suits are coneerned, were
these. [His Lordship stated the particulars of the contracts, and
proceeded :—] '

From consideration of the contracts I have set out, it is clear
that the modits operandi of the defendant was, when he entered
into a contract of purchase, to sell again the same quantity in
one or more contracts, either to the original vendor, or to some
one else, so as either to secure the profit, or to ascertain the loss,
before the “ Vayda ” day ; and in a similar way to deal, mufatis
mutandis, with produce which he sold. Against that he used, as

a rule, to buy before the “ Vayda ™ day. This mode of dealing,

when the sale and purchase were to and from the same person,
of course had the effect of cancelling the contracts, leaving only
differences to be paid. When they were to different persons it
put the defendant in a position vieariously to perform his con-
tracts. This is, no doubt, a highly speculative mode of transact-
ing business ; but the contracts are not wagering contracts, un-
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less it be the intention of hoth contracting parties, at the time of
entering into the contracts, under no circunstances to eall for, or
give dolivery, from or to each other, There iy no law against
speculation, as there is against gambling.  The contracts which
the defendant entered into are n the usnal mercantile form,
The cotton contracts arve expressed to be made in aceordance
with the rules of the Bambay Cotton I'vade Association, omit.
ting" the eancelling clause ; and they were entered info through
a broker. I find it, as’a fact, that, except in very rare eascs, the
principals are not brought into contact with each other before
the contract is made ; nor, when the bargain is struek with the
broker, do they know the name of the person with whow they
are contracting. That is divalged by the hought and sold notes.
The defendant says that, hetore the first vapue-sced contract was
made with Shivjl Pragji, he saw the latter and arranged that
delivery was not to be given or demanded in any case; butb that
is quite inconsistent with his evidence in the other case, and is
apparently invented hecause I excluded cvidence of conversa-
tions between the defendant and the broker Hirji in that suit
as not being evidence against Shivji, Hivji Devji and Shivji
Prigji deny it, and I feel pretty confident that the usual prac-
tice was followed in the case of all the contracts betieen
the defendant and Shivji Pragji. When, thevefore, the defend-
ant launched his contract orders, he did not know, in fact,
with whom the contracts would bz male. It is, therefore,
somewhat difficult to believe him when he says that he believed
that he could not, in any event, be called on to perform them in
kind. The broker Hirji undertook no personal responsibility,
and was not shown to have been a suti hroker, though no doubt
a good many of the contracts he negotiated were scttled hy
differences. That he advised the defendant to speculate I can

. well believe ; and also that he told the defendant that he would
- make a profit.

Shivji Prdgji, the person with whom the defendant entered
into most of the contracts, is the wukddem, and gunarantee
broker of Tod Durant & Co. On his own account he appears
to speculate lavgely in produce, His modus operandi rather
resembles that of the defendant, and when le sces a profit in his
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contracts, he vealizes it by eans of a cancelling eontract, if
he ean, That, he says, iy the way of doing business all the
world over. T find that I have not recorded his answers in the
exach words which he used. A sutfe contract, he says, he never
entered into, even in Nis dreams, IHis contracts are entered into
with all classes. He has contracts with such firms as Ralli
Brothers, Liyon Brothers, and Graham & Co., and can havdly
have supposed that they would not demand the goods if it suited
their purpose. He has sometimes heen compelled to deliver.
- At the smne time he has no godowns for goods of this elass,
though he has for myrabolams and guw ; and he keeps only one
pencil hook to reeord his own private transactions. Even this
he has not produced, and has thereby added to the diffieulty I
feel in dealing with the case. I cannof, however, say that its
non-production was intentional. It appears to be the practice in
Bombay to entor largely into econtracts for the purchase aud sale
of produce still ungrown, for future delivery. The vicissitudes
of the market frequently vender resales advisable ; and a highly
speculative mode of business is thus engendered. The samc
expected produce iz sold and resold, over and over again.
Sanguine minds engage in these transactions, hoping for profit,
and trusting to their own forecasts as to the probable future of

the mavket. This is, 1 think, what Shivji Pragji has done ;.

bubt with the intention of performing his contracts in kind if
called upon to do so. The contracts he las entered into were
real contracts, upon which he was liable to be called on to deliver,
or receive, produce at the “Vaydu” day; and, though uasually

sottled, werve not wagers. The remarks of the Judges in Thacker

v, Hordy® are apposite in this connection.

I see nothing to differentiate his contracts with the defendant
from his other contracts. As to the defendant's contract with
Ranchordds Mordrji, there is nothing to show that it was a wagexr-
ing contract at all onthe part of Ranchordds, if such an individual
existed. I must, thercfore, hold that the contracts sued upon
are not shown by the defendant to have been agreements by way
of wager.

(Y M) 4 Q. B D, 655,
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The next question which arises for consideration, is with ve-
forence to the assignments of the above several contracts, and
the validity of such assignments.

On the 28th January, 1891, by an endorsement on the con-
tract paper (exhibit ) Ranclordds Mordrji purported to sell)
and Shivji Pragji purported to purchase, the contract which
the defendant had previously entered into with Ranchordds
Morvdrji to purchase from him 100 candies of cotton at R 214
per candy.  Thiswas evidently intended to he a complete assign-
ment of the contract, and gives yise to the question whether sucl
assignment could be made without the assent of the defendant,
%0 as to create a novution. There is no evidence in the case of
any arrangement which amounts to a novation in fact, sueh as
is contemplated by scetion G2 of the Contract Act.

Let us see the position of the parties. Under this contrach
(exhibit &) Ranchordds Mordvji undertook to deliver 200
bales Broach eotton to the defendant, and the defendant agreed
to accept and pay for the same at the rate of Rs. 214 per candy,
during the “ Vayda '’ time.  Was it competent for Ranchordds
Mordrji, without the agssent of the defendant, to rid himsclf of
that liability, and to substitute Shivii Pedgji as the person
responsible to the defendant ?  The question, it appears to me,
must be considered without reference to the price of the eotton
ab the date of the assignment. If at that time the contract has
hecome onevous, and is likely to continue so, an affirmative
answer to the question would enable a solvent contracting party
to transfer his assured liability to the shoulders of a pauper.
A merchant might assign all his unprofitable contracts to his
peon, and retain his profitable ones for himsclf,  If at the time
ofthe assignment the market is in equalibrio, Lhub a fall is feared,
a merchant might in like manner get rid of hiy apprehended
liability, and the firm to which he had contracted to deliver ab
the “ Vayda” would be left with a vight to eall on a peon for
the produce contracted for at the contract rate, which might then
be much lower than the market rate. If at the time of thoe
assignment the market rate is lower than the contract rate,
there would, it is frue, be no disadvantage to the purchaser if
the vendor assigned his contract. It would, the market con-
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tinuing the same, be to his advantage that the assignee should
not perform his contract. But after the assignment the market
might change, and a contract, which was beneficial to the assignor
when he assigned, might become onerous before the date of per-
formance arrived. On principle it appears to me immaterial
whether the contract be onercus, or profitable, at the time of
assigniment ; a purchaser is entitled to call upon the person with
whow he contracted to fulfil his contract, and the latter cannot
geb rid of Lis liability by transferring it to a third person, but
must himself perform his contract personally, or vieariously.
The authorities bear out this view. The Contract Act has no
sectioh bearing upon the assignability of a contract, except sec-
tion 62, which is confined to cases of novation, and section 40,
which shows what contracts a promisor is bound to perform
personally, and what he may perform by employing a competent
person to earry out.

Pollock on Contracts (5th Ed., p. 187,) lays down the law

thus :—“The ereditor can demand performance from the debtor, or
his representatives. He cannot demand, nor can the debtor require
lian, to accept, performance from any third pevson; but  the
debtor, or his representatives, may perform the duty by an agent.”
The same rule is repeated at p. 191. “ Another branch of the
same general doctrine is that the debtor cannot be allowed to
substitute another person’s liability for his own without the
ereditor’s assent. A contract cannot be made except with the
person with whow one intends to contract. When a ereditor
assents, at the debtor’s request, to accept another person as bis
debtor in place of the fivst, this is called a novation” p. 193,
% Generally speaking, the Hability on a contract cannot be trans-
ferved so as to discharge the person or estate of the oviginal

contractor, unlessthe creditor agrees to accept the liability of

another person instead of the first.  Again, rights arising oub
of o contract canmot be transferred if they are coupled with
liabilities,” &e. p. 453, The Supreme Court of the United
States laid down this latter proposition as law in drkansas
Smel ting Co. v. Belden Co.®,

(» 127 U. 8, 379.
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The easc of Brice v Dannister® is not ncongistent with this
view. It mercly decides that the money payable, or to becowme
payable, wnder w conbract way e assigned though the contract
be still execubory. I the British Waggon Co. v. Lew & all that
was ruled was that the British Waggon Cowmpany had nob
disqualitied themselves from fulfilling their contract by contract-
ing with the Parkoate Company to vepair the waggons. 1 can find
nosauthority for the proposition that a contract, as distinguish-
ed from a debt, or other chose iu action, hns been held to be as-
signable n cquity. That a debb, or chose iu action, can he assign-
ed, so as to enable an assignee to suc for ib in his own name in
this Court, is, T think, clear. Cunninghan’s Contract Act, bth
Ed., p. 212, and eases there referred o, are anthorities for that pro-
position, and Thave never heard it questioned in this High Count.
My, Scott, for the plaintitf, contended that by the custom of the
trade in Bowbay the incident of assignability was attached to
contracts of this class. Without considering how far such an in-
cident could be attached to a contract, it is suflicient to say that
the cvidence of the plaintitf negatives such a custom, It there-
fore, scems to me that the defendant was not bowud to recognise
Shivji Pragji as theassignee ol the contract of the 10th Augush
1859, and that he has come under no hability to Shivji Prdgii
in rexpeet of that contract.  The account in the fivst suit wust
be made up, leaving that contract out of consideration.

At the end of February, 1891, Shivji Prdgji, being indebted
to the plaintiffs, handed all the cotton contracts hic had wmade
with the defendant, including the Ranchordds Movdrji contract,
to the plaintiffy, and endorsed his name on the back of them
all.  There can be no doubt hut that he therehy intended to
assign all benetit accruable wider them to the plaintifty, and that
the plaintiffs ave, as against him, entitled to the benetit of the
contracts. As I felt some doubt whether there had heen an
assignment in law, I allowed Shivji Prégii to be joined as a
plaintiff under section 27 of the Civil Proecdure Code.  No
difficulty, therefore, remains as to which of the plaintifts should
techinically sue the defendant.

3 Q. B, D, 569, &) 5 Q. B D, 149,
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Early in March, 1891, Shivji Prdgji handed over the rape-
seed contracts (exhibits A, B and € in Suit No. 310), under
which he had purchased 400 tons from the defendant, to the
plaintifts, Tod Durant & Co., endorsing his name on them, in
order to reduce the debt which he then owed to Tod Durant
& Co. The ““ Vuyda” time had not then arrived. For the
reasons which I have already given, I cannot treat this as an
assignment of the coutracts, out and out, to Tod Durant & Co.
Notwithstanding that handing over and endorsement, Shivji
Prigji continued liable on these contracts to the defendant,
Mr. Tod states that purchasers often so hand over and endorse
contracts of purchases to them, and that it is a very common
custom to do so, but that the transteror still remains liable under
the contract.

What, then, is the legal effect of such endorsement and hand-
ing over? It seems to me to operate, when communicated to the
veudec, as a dircetion to the latter to deliver the goods comprised
in the contract to the transferee, and to accept the price from
him. He puts the transferee in his own place to pexform the
contract, as under section 40 of the Contract Act he is enfitled
to do.  If the transferce accepts the goods, and pays the priee,
the contract is performed, and no question can arise. If he
fail to do so, the vendor can recover damages from his original
purchaser, Lut has no cause of action against the transferec
of the contract. When Shivji Prigji endorsed the rape-seed
contracts to Tod Durant & Co. he says that he informed the
defendant that he had done so.  This the defendant denies. It
is, however, admitted that Shivji and the defendant did con-
verse about the rape-seed contracts in March, and it would be
strange if Shivjl did not inform the defendant the way in which
he had dealt with them. On the 21st May, 1891, Mx, Tod wrote
to the defendant notifying the handing over of the rape-seed
contracts by Shivji Prdgji to the plaintifts, and asking for
delivery of the rape-seed. [His Lordship after reviewing the
evidence on the point found that this letter had been duly
received hy the defendant, and continued ]

It iy not perhaps strictly necessary that I should find on this
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point, as 1 have uo doubt bub that Shivji spoke to the defend-
ant about the assignent, and asked hiw to deliver to Tod,

In this view of the case, Shivji Pragji s entitled to veceive
damages from the defendant for non-delivery.  As in the case of
the votton eontracts, he bas handed the documents to the plaintifts
against the debt he owes,  Entertaining doubt whether his
operates as an assignment in law, Lollowed the application
which Mr. Scott made at the opening of the case, and dirceted
that Shivji Prégji be made o plaintiff; instead of a defendant.
[His Lordship then disenssed some questions of fact as to which
evidence was given, but which are nob material fo this report,
and ulthmately gave judgment for the plaintifts in both suits,
with costs.]

Attorneys for the plaintifts . Messrs, Conroy and Brow,

Abtorney for the defendant :—Mv. L. Wilkii.
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Bufore My. Justice Pursons.

FATIMA'BIBL axp avorngr, Prawtres, oo FATIMA'BIBI, Dereypawn,#
Insolvency—Vesting order— A ficr-acqpuired property—Right of insolvent or his
assigiee: o sue—Oficial dssignee—Dractice-~Partics.

One Bahimtnlla became possessed of certuin properties in 1872 and 1881, In
1866, Rabimtulla had presented o petition in insolveney, and o vesting order had
been duly made.  No final ovder of discharge was ever made ; and Rahimtulla
dled in 1888, "The plaintifls sued, ag the heivs of Habimtulla, for their shares in the
sald properties. It was objected (i) that, fooking to the insolvency of Tinhimbulla,
the plaintills had no interest in bis estate, and (1i) that the Ofticial Assignee, as
the assignee of the estate and eflects of Ralimtulla, was w uecessary parby to this
suit.

AIeld, that the properties in question, coming to Rahimbully atter his insolve
ency, vested i him, subject ouly to the vight and claim of the Ogticial Assignee
ghonld he think it to asset i, and that the plaintifls, as representatives of
Rahimtulle, could maintain the actiou.

Held, also, that the Official Assignes was nob @ nevessary parky by the suit,
thaugh, in case of a decrce in plaintiffs’ favour, notice thereof should be given
o him by the Court,

®Huit No. 576 of 1890



