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1t is, of course, diflicult to say awything more specific
with refercuce to the particular evidence thab the prosceution
wished to adduce in this case, beeawse we have nothing precise
before us on which to express an opinion.  In Bey. v. Richard-
son, Willians, J., said he would decide the point of admiis-
sibility when the evidence was actually tendeved.  In the present
case, however, it has become necessary for the Cowrt to deal
with the question ina less coucrete form than could be wished.
But the question having thus arisen, Thave made the above
observations to indiecate the authorities which lay down and
illustrate the true vules of law applicable, leaving their actual
applieation, in the special civeninstances of the present case, bo the
Court below upon the re-trial which must now be held. Thab
reasons for ordering such re-trial were indicated by us doring
the course of the hearing, and they have now been stated in.
the judgment of My Justice Jardine, in which 1 eoncuy.

Order of acquittal quushed and re-lrial ordered,

ORIGINAL CIVIL.
Before Sir Chavles Sargent, Kt., Chief Justive, wnd Me. Justice Buyley.

LA'LJIBHA'T SHA'MIT avp ornrrs, (oxiciNat, PLAINTIVES), APPRILANTS,
w THE GREAT INDIAN PENINSULA RATLWAY COMPANY,
(orIGINAL DRrrNDANes), RuspoNvryes#

LRailay Comparey—* Terminel clirges™—~Right o G010 Py Railvay Comjony
fo levy terminal eharges—Statuie 12 aund 18 Viet,, Cup. LXNXII (Loe. and
DPeps-—Govrrnament sanetion,

By the Act of Lncorporation of the defendant Company it was enucted that it
should be lawful for the Railway Compiny and the st fudia Cowpany to enter
into sucl contracts, &e,, as they thought ity (ivler alic ) * Tor performing all wat-
ters and things necessary ov convenient for carrying into efleet the making, main-
inining and working the railway * % ineluding any provision as to the
tolls, veceipts and profits thereof.” Subserquently the defendant Company and
the Kast India Company entered into an agrectent with each other, nnder which
the defendant Company weve empowered to make eortain charges called ¢ ter-
minal charges “—charges wiich are levied on aceount of the carrying of goods to
and from the wagyon, loading and unloading then on and {rom the waggon, and
for the use of the Company’s premises Litl the goods are removed,

* Ruit No. 488 of 1890,
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The plaintiffs objected bu these charges as not within the seope of the powers
conferred by the Act of Incorporation of the defendant Company.

Held, that these charges were within the authovity given by that Act. Such
charges—if not strictly “ tolls ”—woere certainly charges for performing -of ser-
vices, if not “ necessary,” af any rate ' convenient for the working of the rail-
way 37 and payment for such services might also properly be regarded as a souree
of ¢ profit 7 to the Railway Company, within the meaning of that Act.

The only * texminal charge ” sanctioned by Government was a charge sanctioned
in 1805, and then expressly defined as “including vollection and delivery.” The
defendant Company had since that date given up “ collecting and deliveving,” hut
there had been no new scale of terminal charges subiiitted for sanction, or
sanctioned,

1t was consequently vontended by the plaintifiy that the “terminal charge ”?
now levied had never been sanctioned.

Held, that o review of the proceedings leading to ihe sanction of 1865 showed
thal Government had contemplated the possible abandomment by the Company

of ¢ eollection and delivery ” when it sanctioned the rate then fixed ; and that

enusequently it must be preswmed that Government had left it to the defend-
ant Company to make such deductions, i ease of abandvnment of this portion
of their services. as they should think proper s which they Lad done,

Avpean from Favran, J. (see I L. R., 15 Bonu., 537).

The plaintiffs sued to recover s, 1,34,152-11-0 from the
defendants.  The plaintifls were cotton merchants in Bowbay to
whom large consigmments ot cotton were made frow up-country
stations. They complained that before delivery of such consign-
ments the defendants, in addition to freight for carriage, exact-
ed from them u further charge, under the name of u “ terminal
charge,” of Rs. 2-7-1 for 27 mannds at Bombay, and twelve annas
and five ples for 27 maunds at the forwarding station. They
alleged that during the three years prior to suit they had been
thus obliged by the defendants to pay, as terminal charges, a total
sum of Rs. 1,34,152-11-0, which they now sued to reeover, con-
tending (1) that such charge was wholly illegal, and (2) that, if the
defendants were entitled to any such terminal charge, the amount
levied was excessive.

The defendants in their written statement contended that they
were entitled to levy terminal charges, subject only to the sanca
tion of Government as to rate and amount, and that a much
higher rate had Dbeen sanctioned than had been charged to
the plaintiffs. They relicd on Statute 12 and 18 Vie. ¢ 83,
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1892, (Loe. and Pers.), and on agreements made from time to time

Lirommua’t  with Government, and in particular on Bombay Govermmnent
Sna'Ma . . ot . : .

s Resolution No. 2052 of 1865, Railway Departwent, and Bombay
The ! T 6 S0 td ; | . ; :
G. LD Ry, Goﬁvremmunt Notification, Railway Department, dated 30th April,

Comrany, 1868,

Anderson (Budrudin Tyalyi with him) for appellants.

Lathany (Advocate General) (Jurdine with him) for respond-
ents,

In addition to the argumnents addressed to the Court helow,
it was argued, for the appellant, that the only sanction ever asked
for or obtained by the defendants, was for a gross terminal
charge, including collection and delivery.  That was so heeause,
at that time, the Company wused to nndertake collection and
delivery, somctimes bringing the goods from o considerable
distance. It was imposgible to say how much of the rate of
Rs. 5 then allowed the Government had allowed for collection
and delivery, as there was no apportiomment ; hut it was reason-
able to suppose it was something substantial, Since that time
collection and delivery bad been abandoned by the defendant
Company ; but no new rates had been submitted for sanction, or
sanctioned.  Consequently no terminal chayge, as now under-
stood, had ever been sanctioned.  And this was no mcere techni-
cality. There was nothing whatever to prevent the Railway
Company, at this moment, charging the whole Ris. 5, or, ut any
abe, mercly an anna or so less, although omitting to do an
important part of the work as remuneration for whieh that sum
had Dbeen originally fixed by Government.

The judgment of the Court was delivered by

SARGENT, C. J.:—This appeal arises out of a suit by the plaint-
iffs, who are eotton merchants, to recover from the G. I. .
Railway Company the st of Rs, 1,34,152-11-0 alleged to have
been paid by them in respect of terminal charges on  goods

consigned to them during the three preceding years, and which,
they contend, the Railway Company had no vight to levy, whether
as heing wholly illegal, o illegally excessive,
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The Company base their right to levy the charges on their
Incorporating Acts XII and XILI Viet., c. 83, see. 5; and on their
agreement with the East India Company, dated 17th Augnst, 1849,
clause 83 on the subsequent contracts, agreements, and arrange-
ments from time to time made between the Company and Gov-
ernment ; and in particular on Government Resolution No. 2032
of 1865, and the Bombay Ctovernment Notification dated 30th
April, 3868, The Company also contend, if necessary, that thé
terminal rates levied by them, and complained of in this suit, have
always been and are reasonable, The 5th section of the Aet of
Incorporation of the Railway Company enacts © that it shall be
lawful for the Company from thme to time to enter into and con-
clude with the East India Company, on account of the Govern-
ment of India, such contracts, agrecments, and arrangements as
the respeetive pavties may think fit and agree upon, for making
any railway, and for maintaining and working the same, and for
the other objects and purposes aforesaid ” (which as shown by
seetion 1 include doing and performing all matters and things
“necessary ov convenient for carrying into effect the making,
maintaining, and working of the railway,”) and also “ inleading
any provision as to the tolls, reccipts and profits thereof.”

In virtue of this seetion, an agreement was made on the 17th
Aungust, 1849, hetween the Railway Company and the East India
Company, by which the Company agreed to construct the railway
on certain terms; aml by the 8th section of that agreement it
was provided that the Railway Company should and would allow
the use of the railway to the public on such terms as should be
approved hy the said East Indis Company, and that the Company
should be authorized and empowered to charge such fares for
the earriage of the passengers, and goods, and such tolls for the
use of the railway, as should have been approved by the East
India Company ; and should not, in any ease, eharge any higher or
diffevent faves or tolls without such approval being fivst obtained.
The history of the terminal charges commences with a corre-
spondence which took place in 1865 between the Agent of the
Company and the Consulting Engineer of the Government for
Railways, Tn aletber dated Sth August, 1865, the Agent of the
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Company complains of the insufficiency of the goods rates,
terminal charges, and rates of insurance which were then charged ;
and asks that a maximum shonld be sanetioned hy CGlovernment
in vespect of them, within which the Company shonld have power
to vary the vates and charges.  In pavagraph 5 of that letter the
Agent says: “ We propose that the excessively low terminal
charge of 4d. per ton should be inereased, and that there should
Tie terminal charges which move adequately cover the expenses
eonneeted with stationaccommodation, loading, unloading, delivery
&c., of goods, fixed at a maximum of Rs. 5 per ton in Bombay
and Rs. 2-8-0 per ton ot country stations.  The Cowmpauny are of
course to be at liberty to charge less if they like, and the terminal
would include eollection and delivery within cevtain limits where
done by the Company ov their Agents, a veduction heing made
where the serviee was not performed.”

On the 10th August, 1865, the Consulting Engincer for Rail-
ways writes to the Agent, asking him to prepare a seale for
goods, including terminals, as he may deem advisable, and for-
ward it for sanction of Government.  On the 126h Angust, 1865,
the Agent replics that the scales of goods rates, terminals, and
insuranee rates, to which he solicits the sanetion of Govermuont,
are the maximuam rates enumerated in his communieation of the

Sth instant.

On the 15th August, 1865, the Government passed a vesolution
sanctioning the above seale of tolls, terminal charges, and rates
of instrance, and specifying the maximum rates for terminal
charges, including collection and delivery, to he Rs. 5 per ton at
Bombay, and Rs. 2-8-0 per ton up-country.

It appears that for somne years past the Railway Company have
ceased to collect and deliver goods, and that the terminal charges
whieh the plaintiffs have heen paying have been exelusively for
services performed, and accormmodation afforded, in the premises
of the Company, in connection with goods consigned to them for
carriage.

Tt was not seriously contended hefore us that such terminal
charges were not within the purview of clawse S of the agreement
of 17th August, 1849, hetween the Fast India Company and the
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Railway Company, by which the use of the railway is to le
allowed the public ““ on such tevns  as the Bast India Company
might smlctim.l ; bub it was said that the above agreement, so
far as it relates to purposes and ohjects other than those within
the contemplation of section 3 of the Incorporating Act, is uléra
vires, and that terminal charges ave not included in the above
purposes and objects. We entively agree with the Division

Court that this objection is ill-founded. The terminal charges in |

question arve levied on account of the carrying the goods to and
from the waggon, loading and unloading them on and from
the waggon, and for the use of the Company’s premises, where
the goods frequently remain for some time before they are taken
away. Such charges, if not strictly perhaps  tolls, ” are certainly
charges for performing of services, if not “ necessary,” at any rate
« convenient for the working of the railway.”. Again, such services
must be performed if the vailway is to be used ; and if performed
by the servants of the Railway Company, who ave the obvions
persons to do the work, payment for such services may be pro-
parly regarded as a source of ¢ protit °’ to the Jompany for which
the Act expressly provides.

It was avgued, however, that the sanction of Government in
1863, as required by the agreement of 1849, was not given to the
charges now complained of, but to a maximum charge for term-
inals, including the eollection and delivery of goods. This point
would appear not to have been expressly taken in the Division
Court ; but, as the Cowpany have to prove their right to make the
charges complained of, it can be properly taken on appeal. I
was argued by the Advocate General that the notification of
I86S only wentions “ terminals,” and is silent as to collecting
and delivering ; but we think that it must be read in connection
with the resolution of Government in 1865, where the “term-
inals”’ sanctioned by Government ave expressly defined as -
cluding collection and delivery. ~ At the same time the Govern-
ment resolution of 80th April, 1868, must, we think, be read in
connection with the correspondence already referred to between
the Company’s Agent and the Consulting Engineer for Railways,
and which was before the Government when the resolution was
passed. '
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The Government sanction to the maximnm charge of Rs. 5 per

" ton for terminal charges, including collection and delivery, “as

recommended by the Agent,” must, therefore, be understood, and
would be properly understood, by the Qomp;my as given on the
asswmption that the Railway Company might possibly give up
collecting and delivering goods—the Company, however, making,
at the same time, a deduction for the work of colleeting and
.delivering, as stated by the Agent in his letter of Sth August,
1865. 1If this'be so, the sanction given hy Government left it
presumably to the Company to make such deduction as it might
think advisable, and, if the plaintiffs objected to it, the only course
open to them was to have applied to Government to withdraw, or
modify its sanction; but, in any other view of the sanction under
consideration, it would, at the utmost, be only open to the plaint-
ifty to eontend that, if a reasonable sum in respeet of eollection
and delivery were added to the actual charges paid by them for
the terininals now under eonsideration, the total would exceed
the maximum Rs. 5 per ton at Bombay, or Rs. 2-8-0 at up-country
stations, as sanctioned by Government. But that has been no
part of the plaintiffs’ case, which was confined to the charges
being wholly illegal, or at any rate illegally excessive.

It remains to consider one other objection urged for the plaint-
Iffs, iz, that the Government of Bombay had no authority to
sanction the charges. Section 28 of the agreemeunt provides
“that any notice, divection, approval, or sanction, to be given or
signified, on hehalf of the East India Company, for any of the
purposes of these presents, shall be sufficient and binding if signed
by the Secretary or Deputy Secretary of the East India Company
in London, or by the Sccretary of the Governnient at Bowbay,
authorized to act on behalf of the Bast India Company, and that
the Hast India Company shall not, in any easc, be bound in respeet

of matters aforesaid unless by some writing signed in the manner
oefore mentioned.” '

According to this section the sanction notified in the Bombe Yy
Guazette on 30th April, 1868, signed by the Secretary of the Bom-
bay Government, (and which must be presumed to have been duly
authorized in that behalf), was a sufficient authority to the Rail-
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way Company to charge the rates mentioned in it, and the 1892

Company were not, in our opinion, called upon to give any further Lizopmis

cvidence of the requisite sanction. '\"Hfm
However, it has been urged that scction 28 was, itself, wlire Ijl‘?,BRY.

rires, beeause it was said the East India Company could not — Compasr.

delegate the necessary * sanction” to the Government of Bow-

bay ; but - the Act of Incorporation left it to the East India

Company, without any restriction whatever, to enter into suck

agreement with the Railway Company,in all respects, as it might

think best in furtherance of the objects and purposes for which

the Company was formed ; and the East India Company could,

therefore, fix whatever form of sanction it thought best to insist

olL.

We must, therefore, confirm the decree, with costs on the
appellants.
Decree affirined.

Attorney for appellants :—Mr. Mirza Husein Khdn.

Attorneys for respondents :—Messrs, Little, Smith, Frere and
Nicholson,

ORIGINAL CIVIL.

Defure Mr. Justice Furrai.

J. H. TOD axp oruees, Praixmrrs, v. LAKHMIDA'S 1892,
PURSHOTAMDAS, DrreNpanT.* Janwary 23,

) 96, 28, 29,
Contracts jor jorward delivery—Scitlement by payment of diferences—Suite, or —
wagering contract—Assignment of contract—Right of assignee o sue i kis oun

nae — Endorsement wnd delivery of conbraet, effest of.

The defendant was sucd by the pluintiffy, as assignees of one Shivji Prigjt, for
‘* differences ” on certain contracts of purchase and sale of cotton and sceds. The
defendant contended that these coutracts heing in the nature of sutl, or wagering
contracts, no suit would lic iu respeet of them,

The defendant was not a dealer in produce, and cntered into these contracts
s o speculation, His modus operandi was, when he entered into a contract of
purchuse or sale, to sell or purchase again the same quantity, in one or more con-
tracts, cither with the original vendor, or some one else, so as to secure the profit
or ascertain the loss, before the “ Fayda ” day. The contracts were in the usual
wereantile form, and were entered into through brokers, the principals not bheing

*osnits Nos. 287 and 310 of 1591,



