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APPELLATE CIVIL.

Defore Sér Charles Soygent, Ity Chivt JTustice, and My, Justice Dirdwood.

1391, TJAMSANG DEVA'BHA'L, (ORIGINAL ATPLICANT), AUPELLANT, 2.
July 30. GOYABHAT KIKABHAT, (ortaiNat OrroNeNt), RisroNpENT.®

The Gujavdt Tdlulddrs et (Bombey Act VI of 1888), Sections 16, 21, efiect
of —Decision of the District Cowrt on appeal from the Tdalulddri Setilement
Officer—S8econd, appeal—Siamp—Court-fres stamp on  the memorandun  of
appeal—Aiticle 1, Sehedule I, Avticle 1, Schedule 11 of the Court Fres At (V11
aof 1870 )—Partition decree—Non-caoccution— Application to the T'dluldivi Setile-
ment Officer to egect partition under the decrec— Decree upon which no relicf could
hawve heen obiained dw o Clod Court.

A decision of the District Court on appeal from the Talukdiri Rettlement
Offlicer is subject to second appeal to the High Conrt.

A second appeul from an order rejecting an application for execution of a parti-
tion decres nnder the Gujardt Télnkddr’s Act (Bombay Act VI of 1588) is nob
within the contemplation of article No. T of Schedule I, but is an application
£alling wnder Article No. 1 of Schedule 1T of the Court Fees® Act (VII of 1870).
The Counrt-fee stamp of two rupees should, therefore, be afixed to the mewmo-
randum of the appeal,

* In 1863 the appellant obtained g decree for pavtition, which declared his right

to o one-sixth shave in a certain village. The decrce was never executed. In

the year 1888 Lic presented an application to the Talukduri Scttlement Officer
under seetion 10 of Bombay Act VI of 1838 for partition under the decree,

Held, that as the exceution of the deeree was bavred when the Act was passed,
and as 1o fresh snit conld have heen brought against the defendant upon the
right declared by the decree, the application should be rejected,

TH1s was a second appeal from the decision of E. M. H. Fulton,
District Judge of Ahmedabad.

On the srd October, 1861, the appellant Jamsang Devibhdi,
(orviginal applicant), obtained a partition deerce in the Court of
the Subordinate Judge of Gogha. The decrce, wlich was subse-
quently confirmed in appeal by the District Court at Ahmeda-
bad in the year 1863, awarded to the appellant onc-third of a
80 dokda share in the village of Odarka. The appellant never
executed the decrec.

On the 1st May, 1888, the appellant relying on his decrce pre-
sented an application to the TAlukddri Settlement Officer under

* Hecond Appeal, Ko, 340 of 1891.
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section 10% of the Gujardt Tdlukddrs’ Act (Bombay Act VT of
of 1888) for a partition, and that officer, notwithstanding the
opponent’s contention that the decree was barved, passed an order
granting the applieation.

The respondent Goy4bhdi Kikdbhdi, (original opponent), ap-
pealed to the Distriet Court, which reversed the order and rejected
the application. )

The Distriet Judge in his judgment made the following
remarks i—

“The opponent has presented an appeal in which the ques-
tion arises whether the applicant was entitled to apply undev
section 10 of Bombay Act VI of 1888.

“In my opinion, the answer must be in the negative. The
section provides that < every person who has obtained a final deeree
of a Court of competent jurisdiction declaring him to be entitled
to a share of a Tilukddiri estate’ ... ... .. ... “shall he
entitled to have his share divided from the rest of the estate” The
Tdlukddri Settlement Officer considered that the question which
he had to determine was whether the applicant Lad ever ob-
tained a deerce of a competent Court establishing his title ; but,
taking the wording of the seetion in its most literal sense, T
do not think it necessary to assign to the words ‘declaring him
to be entitled ” any other than a present signification. I under-
stand these words to indicate that the applicant must show thab
he has obtained a decrce declaving him at the present time, i.c.,
ab the time of making his application, to be entitled to partition.

#Neetion 10,—~—(1) Every person who has obtained a final decrec of a Conrt of

competent jurisdiction declaving him to be entitled to a shave
of a Tulukdwri estate, and every co-sharver whose name is
recorded, as such, in the settlement register preparcd in ae-
cordance with section 5§ and, pending the preparation of such
register, every person whose title to any such share as afore-
sid is nob disputed by any other person clajming a share in
the said estabe, shall be entitled to have his share divided
from the rest of the cstate to hold the same as a separate

estate.
{2) Any two or more such co-sharers or persons shall be entitled

o have their shaves divided from the irest of the cstate and

to hold the same jointly as scparpte estate.
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In the present case the operation of the decree was barred many
years ago by section 20 of Act XIV of 1859, and though it de-
claved the applicant’s rights at the time it wag passed and for so
long as it was capable of enforcement, it does not purport to
declare what they ave at the present day.”

B P S &

“ Whether in the present case the decrce-holder hasbeen un-
justly deprived of his vights, it is impossible to determine with-
out inquiring into the merits of the compromise alleged by the
opponent. But whatever may be those merits, when eonstruing
the meaning of the section, I have to be guided by the gencral
principles which indicate that it was not the intention of the
Legislature to depart from ity usual policy by reviving claimg
already extinguished, and thereby transterring rights of posses-
sion long sinee assured by law to their present holders,”

Against the decree of the District Cowrt the applicant Jdm-
sang Devdbhdi appealed to the High Court.

At the hearing two preliminary objections were taken on
hehalf of the respondent, viz,, tirst, that no second appeal lay ;
sccond, that the memorvandum of appeal was not sufficiently
stamped.

Govardhanedm  Mddhavrdm Tripathi, for the respondent, in
support of the above objections : —The original application for par-
tition was made to the Talukddri Sebtlement Officer under the
Gujardt Talakddr’s Act (Bombay Act VI of 1888), and the proce-
dure, therefore, ust he governed by the provisions of that Act.
It contains no provision fora second appeal in & matter originally
deeided Ly the Tdlukddri Settlement Officer. Section 16% of theAct
contemplates an appeal to the District Court, and though section

#Seckion 14.—(1) An appeal shall lie from any decision, or any part of a decision,
rassed under the last preceding section by the Talukduwri
Settlement Ofticer, or other officer aforesaid, to the District
Court as if such decision was a deeree of o Conrt from whose
flecisions the District Cours is anthorized to hear appeals.

{2) Upon such appeal being made, the Distriet Court may issne
a precept to the Trlukddri Settlement Officer aforesaid, re-
quiring him to stay the pavtition pending the decision of tho
appel )



VOL, XVL] BOMBAY SERIES.

21% refers to the jurisdiction of the High Court, still there is no

provision made for a seccond appeal. Seetion 584 of the Civil

Procedure Code (Act XIV of 1882) relating to second appeals is
not applicable to a case governed by aspecial enactment which
gives no second appeal. The Talukddri Settlement Officer is not
a Civil Court, and no plaint is prosented to him. He proceeds
upon a meve application, and the proceedings before him are of
a summary nature. The proceedings before him heing not im
the nature of a suit, his order cannot be a decree as defined
in section 2 of the Civil Procedure Code. It is only an ovder,
In order that there may be a second appeal, there must be first a
decree of a Court of original jurisdiction ; second, a decree in
appeal of an appellate Court.

TFurther, we contend that the memorandum of appeal in this
second appeal is not adequately stamped, because a Court-fee
stamp of Rs. 2 only is annexed to it. If article 17, elause 1,
of Schedule II of the Court Fees” Act (VII of 1870) be held
applicable to the present case, then a Court-fee stamp of
Rs. 10 would be necessary; bub if article 11 of Schedule II be
held applicable, then the Court-fee stamp of Rs. 2 would
be sufficient. Fuvther, if article 1, Schedule I be held appli-
cable, then an ad-valorem stamp would be required. We con-
tend that either a Court-fee stamp of Rs. 10 or an ad-salorem
stamp according to the value of the claim, namely Rs. 275,
must be furnished by the appellant.

Goluldis Kaldndds Parckl for appellant :—We contend that
a sccond appeal lies : section 217 of the Gujardt Télukddr’s Act
(VI of 1888) reserves the jurisdietion of the High Court. As to
the stamp objection this is a second appeal against a decision
on an application. When a suit is based on a plaint, it is then
only that an ad-calorem stamp is required fo be paid for the
moemorandum of the appeal, and the rcason for the payment of
such a stamp is that the plaint is vequired to be so stamped,
Applications never requive an ed-valorem stamp, they being

«Section 21.~-No Civil Counrt shall entertain any suit or application for the

partition of a Talukdari estate : Trovided that notling in

this gection shall e deemed to affect the jurisdietion of Hep
Majesty’s High Cowrt of Judicature at Bombay,

B 1606
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invariably made on a Court-fee stamp of annas 8. Therefore,
an appeal against an order made on an application would require
a Court-fee stamp of Rs. 2 only, and not more.  Appeals against
decrees passed in execution proceedings ave stamped with a Court-
fee stamp of Rs. 2 even under the provisions of the Court Fecs
Act. Since the passing of the Court IFees Act appeals in execu-
tion proceedings are merely called second appeals, but hefore
that Act was passed such appeals were called miscellancons
sccond appeals, and were stamped with a Court-fee stamp of
Rs. 2 only. Although the nomenclature has now changed, still
that circumstance has not made any change with respect to the
Court fees—Lakshman Shiviji v, Rima Esu®,

Originally the suit was valued at Rs. 275, and the appeal also
is valued at that amount. The provision as to the subject-matter
of the suit relates to appeals on decrees, and not to appeals on
orders.

[SargENT, C, J. :—As to the first point, we think that in this case
a second appeal lies, having regard to the provisions of sections 16
and 21, and as to the stamp objection we hold that the Court-
fees sbamp of Rs. 2 affixed to the memoranduwm of appeal is
sufficient, this being a miscellaneous appeal arising from an order,
and not from a decrec. ]

The appeal was then argued on the merits,

Gokuldds Kahdnddis Pdrelh for the appellant :—The question
is, whether we can apply under section 16, although the exccu-
tion of the decree, which we obtained in 1863, is barred by limit.
ation. The Act then in force was Act XIV of 1859, which only
barred the remedy, but did not extinguish the right. Act IX of
1871 extinguished the right only in some cases. The present
Act (XV of 1877, section 28) does not apply to proceedings in
execution of a decree. Section 3 provides that * suit > does
not include’ an appeal or an application, and we contend that
the bar created by section 28 applies to those cases only in
which the rvemedy is sought by a suit. There is no suit here
only an application—Bandw v, Naba®,

(0 8 Bom, H, C. Bep,, A. C. J,, 17. @ I, L. R, 15 Bom., 238.
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Govardhanrdm Mdidhavrim Tyipathi for the respondent:—
When the appellant applied to the Talukdéri Settlement Officer
for execution of the decree, he had no title, It is admitted that
we have been in adverse possession of the property in dispute
from a time anterior to 1863 when the appellant got his deeree
for partition. The appellant’s title has become extinguished and
our title has become perfect by our adverse possession for more
than twelve years, Under the provisions of the Gujardt Tdluk-+
dérs’ Act the appellant could get such title only as was in existence
ab the time he made the application. When the present Limita-
tion Act (XV of 1877) came into operation, the appellant had
already lost his title to the property—Section 28 and article 144,
Schedule IT of the Act.

SargENT, C. J. :—We think that the effect of the concluding
words of section 16 of Act VI of 1888 is to give the decision of
the District Court on appeal from the Talukddri Officer the same
character in all respects as a decrec from an ordinary suit before
a subordinate officer, and that, therefore, like all such decrees,
such decision is subject to second appeal to this Court. This
view is assisted by the concluding words of section 21, which

* shows that they must, if possible, be construed so as not to affect
the High Court’s jurisdiction.

As to the stamp on such appeal, we do not think that the
appeal is one within the contemplation of No. 1 of Schedule I
of the Court Fees Act of 1870, but is an application falling
under No, 1 of Schedule II, for which 2 rupees should be paid.

As to the deeree passed in the suit of 1861, declaring the right
of the applicant to a one-sixth share in the village, we agree
with the District Judge that it could not have been the intention
of the Legislature to give effect by the Tdlukddri Act to a decree
upon which no relief eould have been obtained in a Civil Court
when the Act was passed, and, therefore, that, inasmuch as the
applicant admittedly could not have brought a fresh suit for
velief against the defendants upon the right as declared by the
deeree in that suit, the Court was right in rejecting the appli-
cation. DParties to pay their own costs of this appeal.

Decree con firmed.

413

1891.

JAMsARG

Devisnir
kAN
Govinndr

Kixipair



