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JJvfore Sir Charles Sn rycnt. 7i7., Chirf Just ire, (n/d Mr. JusticG JJinlicoocl

1S91. JA'MSANG DEVx\.'BI-IA'I, ( o iu g in a l  A p i ’ l i c a n t ) ,  A p p e l l a n t ,  v .

Jul!/'iO. ■ GOYABHA'I KIKABHA'T, (oniGiNAL O p i’ o n e n t ) ,  KKyroNUENT.^'

TJie Gujarat Tdluhldm' Act (Bomhoij Art VI of ISSSj, Sectionin'}, 21, cjj'cct, 
of—Decision of the District Court on appeal from the TuliLkddri Setflernenf. 
Officer—Second appeal— Slamp-Coitrt-fees atamj) on the. me.morandam o f  
appeal—Avtlclc 1, S'eJicclule / ,  Artlclc I, ScJiedidc II  of the Court Feê i Act (  VII 
o f ISlOJ—Partitioii dccree—Non-execution— A'pplica.ti,on to the Tdluhldri- Settle-̂  
vient O jf.ce r  to e[j'cct parlltlon under the decrec— Dccree upon which no rcliej could 
have heeii oh'ained in a Clcil Court.

A decision of the District Court on appeal from the TiiUikdi'iri f?cttlcmcnLi 
Officer is suljject to second appeal to the High Court.

A second appeiil from iin order rejecting an application for execution of a parti­
tion decree under the Gujarat Tillukdar’s Act (Bombay Act V I of 1S88) is not 
within the contemplation of article No. I  of Schedule ], hut is an ai>plicatiou 
fulling under Article No. 1 of Schedule II of the Court Fees’ Act (V II of 1870). 
The Court-fee stamp of two rupees ahould, therefore, he affixed to the niemo- 
raudum of the appeal.

; In 1 SOS the appellant obtained a decree for partition, which declared hi.s right 
to a one-i3isth share in a certain village. The decreo Avas never executed. lu  
the year 1SS8 lie presented an a|3plicatioii to the T;i!lukd;i'ri Settlement Officer 
under section 10 of Bombay Act VI of 1S8S for partition iinder the decree.

Held, that as the execution of the decree wr̂ s barred when the Act was passed, 
aiul as no fresh suit could have been brought against the defendant upon the 
right declared by the decree, the application should be rejected.

T h is  w a s  a  s e c o n d  a p p e a l  f r o m  ti lG  d e c i s i o n  o f  E .  M .  H .  F u l t o n , ,  

D i s t r i c t  J u d g e  o f  A l i m e d a b a d ,

O u  t h e  3 r d  O c t o b e r ,  1 8 G 1 , t h e  a p p e l l a n t  J a m s a n g  D e v a b l i a i ,  

( o r i g i n a l  a p p l i c a n t ) ,  o b t a i n e d  a  p a r t i t i o n  d e c r e e  i n  t l i e  C o u r t  o f  

t h e  S u b o r d i n a t e  J u d g e  o f  G o g h a .  T h e  d e c r e e ,  w l i i c l i  w a s  s u b s e ­

q u e n t l y  c o n f i r m e d  i n  a p p e a l  b y  t h e  D i s t r i c t  C o u r t  a t  A h m e d a -  

b a d  i n  t h e  y e a r  1 8 6  3 ,  a w a r d e d  t o  t h e  a p p e l l a n t  o n e - t h i r d  o f  a  

5 0  dohla  s h a r e  i n  t h e  v i l l a g e  o f  O d a r k a .  T h e  a p p e l l a n t  n e v e r  

e x e c u t e d  t h e  d e c r e e .

O n  t h e  1 s t  M a y ,  I S S S ,  t h e  a p p e l l a n t  r e l y i n g  o n  h i s  d e c r e e  p r e -  

s e n t e d  a n  a p p l i c a t i o n  t o  t h e  T a l u k d a r i  S e t t l e m e n t  O f f i c e r  u n d e r  

" Second Appeal, No. diO of 1891,
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s e c t i o n  10*  o f  t h e  G u j a r a t  T a l u k t M r s ’ A c t  ( B o m b a y  A c t  V I  o f  

o f  1 S 8 8 )  f o r  a  p a r t i t i o n ,  a n d  t h a t  o f f i c e r ,  n o t w i t h s t a n d i n g -  t h e  

o p p o n e n t ’s  c o n t e n t i o n  t h a t  t h e  d e c r e e  w a s  h a r r e d ^  p a s s e d  a n  o r d e r  

g r a n t i n g  t h e  a p p l i c a t i o n .

T h e  r e s p o n d e n t  G o y a h h a i  K i k a b h a i j  ( o r i g i n a l  o p p o n e n t ) ,  a p ­

p e a l e d  t o  t h e  D i s t r i c t  C o u r t ,  w h i c h  r e v e r s e d  t h e  o r d e r  a n d  r e j e c t e d  

t h e  a p p l i c a t i o n .

T h e  D i s t r i c t  J u d g e  i n  h i s  j u d g m e n t  m a d e  t l i e  f o l l o w i n g  

r e m a r k s  -

T h e  o p p o n e n t  h a s  p r e s e n t e d  a n  a p p e a l  i n  w h i c h  t h e  q a e s -  

t i o n  a r i s e s  w h e t h e r  t h e  a p p l i c a n t  w a s  e n t i t l e d  t o  a p p l y  u n d e i ’ 

s e c t i o n  1 0  o f  B o m b a y  A c t  V I  o f  1 8 8 8 .

“ I n  m y  o p i n i o n ,  t h e  a n s w e r  m u s t  h e  i n  t h e  n e g a t i v e .  T h e  

s e c t i o n  p r o v i d e s  t h a t  ‘ e v e r y  p e r s o n  w h o  h a s  o b t a i n e d  a  f i n a l  d e c r e e  

o f  a  C o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  d e c l a r i n g  h i m  t o  b o  e n t i t l e d

t o  a  s h a r e  o f  a  T a l u k d a r i  e s t a t e  ’ . . .  ............................... ‘ s h a l l  b e

e n t i t l e d  t o  h a v e  h i s  s h a r e  d i v i d e d  f r o m  t h e  r e s t  o f  t h e  e s t a t e . ’’ T h e  

T a l u k d a r i  S e t t l e m e n t  O f f i c e r  c o n s i d e r e d  t h a t  t h e  q u e s t i o n  w h i c h  

h e  h a d  t o  d e t e r m i n e  w a s  w h e t h e r  t h e  a p p l i c a n t  h a d  e v e r  ob-» 

t a i n e d  a  d e c r e e  o f  a  c o m p e t e n t  C o u r t  e s t a b l i s h i n g  h i s  t i t l e ;  b u t ,  

t a k i n g  t h e  w o r d i n g  o f  t h e  s e c t i o n  i n  i t s  m o s t  l i t e r a l  s e n s e ,  I  

d o  n o t  t h i n k  i t  n e c e s s a r y  t o  a s s i g n  t o  t h e  w o r d s  '  d e c l a r i n g  h i m  

t o  b e  e n t i t l e d   ̂ a n y  o t h e r  t h a n  a  p r e s e n t  s i g n i f i c a t i o n .  I  u n d e r ­

s t a n d  t h e s e  - w o r d s  t o  i n d i c a t e  t h a t  t h e  a p p l i c a n t  m u s t  s h o w  t h a t  

h e  h a s  o b t a i n e d  a  d e c r e e  d e c l a r i n g  I i i m  a t  t h e  p r e s e n t  t i m e ,  

a t  t h e  t i m e  o f  m a k i n g  h i s  a p p l i c a t i o n ,  t o  h e  e n t i t l e d  t o  p a r t i t i o n .

■■Section 10.—(1) Eveiy person who has obtained a final clecrcc of a CWrt of 
t^oinpctciit juriscliutiou dccl.iviiig him to be entitled to a share 
of a Tii'lukdtiJri catate, and every co-sliarev -vvliose name is 
1‘ccovded, as siTch, iu the settlonient register prepared in ae- 
cordanec with section 5 and, pending the preparation of siicli 
register, e'̂ 'oi’y per.sou whose title to Miy such .share as afore- 
s.aid is not disputed by any other person claiming a share ia 
the said estate, shall ))e entitled to have his share divided 
from the rest of the estate to hold thp same as a separate 
estate.

(2) Any two or more such co-sharers or persons shall be entitled 
to have their shares divided from the irest of the estate aud 
to hold tlie same jointly as separate estate.

1801.

JxlMSANCJ
D e v a b iia i

V.
G o t a e h a i
IVIKABEAI,



I n  t h e  p r e s e n t  c a s e  t h e  o p e r a t i o n  o f  t h e  d e c r e e  w a s  b a r r e d  m a n y  

J a hsang  y e a r s  a g o  ] j y  s e c t i o n  2 0  o f  A c t  X I V  o f  1 8 5 9 ,  a n d  t l i o u g ' l i  i t  d e -

DtvAKHAi a p p l i c a n t ’s  r i g h t s  a t  t h e  t i m e  i t  w a .s  p a s s e d  a n d  f o r  s o

OoYABii.a a s  i t  w a s  c a p a b l e  o f  e n f o r c e m e n t ,  i t  d o e s  n o t  p u r p o r t  t o
IvTKABHAÎ   ̂ 1 5 )  i i

d e c l a r e  w h a t  t h e y  a r e  a t  t h e  p r e s e n t  d a y .
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t/ W l i e t h e r  i n  t h e  p r e s e n t  c a s e  t h e  d c c r c e - h o l d e r  h a s  b e e n  n n -  

j u . s t l y  d e p r i v e d  o f  l i i s  r i g h t s ,  i t  i s  i m p o s s i b l e  t o  d e t e r m i n e  w i t h ­

o u t  i n q u i r i n g  i n t o  t h e  m e r i t s  o f  t h e  c o m p r o m i s e  a l l e g e d  b y  t h e  

o p p o n e n t .  B n t  w h a t e v e r  m a y  b e  t h o s e  m e r i t s ^  w h e n  c o n s t r u i n g  

t h e  m e a n i n g  o f  t h e  s e c t i o n ,  I  h a v e  t o  h e  g u i d e d  b y  t h e  g e n e r a l  

p r i n c i p l e s  w l i i c h  i n d i c a t e  t h a t  i t  w ah ; n o t  t h e  i n t e n t i o n  o f  t h e  

L e g i s l a t u i ’e. t o  d e p a r t  f r o m  i t s  u s u a l  p q l i c } ’’ b y  r e v i v i n g  c l a i m s  

a l r e a d y  e x t i n g u i s h e d ,  a n d  t h e r e b y  t r a n s f e r r i n g  r i g h t s  o f  p o s s e s ­

s i o n  l o n g  s in c e  a s s u r e d  b y  l a w  t o  t l i e i r  p r e s e n t  h o l d e r s , ”

A g a i n s t  t h e  d e c r e e  o f  t h e  D i s t r i c t  C o u r t  t l i e  a p p l i c a n t  J a m -  

s a n g  D e v i ib h c l i  a p p e a l e d  t o  t h e  H i g h  C o u r t .

A t  t h e  h e a r i n g  t w o  p r e l i m i n a r y  o b j e c t i o n s  w e r e  t a k e n  o n  

b e h a l f  o f  t h e  r e s p o n d e n t ,  vh ,,  fn '^ itj  t l i a t  n o  s c c o n d  a p p e a l  l a y  ; 

s e c o n d ,  t h a t  t h e  m e m o r a n d u m ,  o f  a p p e a l  w a s  n o t  s u f f i c i e n t l y  

s t a m p e d .

Govardhimrarii Mdilhavram Tripathl, f o r  t h e  r e s p o n d e n t ^  i n  

s u p p o r t  o f  t h e  a b o v e  o l y e c t i o n s  T l i e  o r i g i n a l  a p p l i c a t i o n  f o r  p a r ­

t i t i o n  -w as m a d e  t o  t h e  T ; i l u k d a r i  B e t t l e m e n t  O f f i c e r  u n d e r  t h e  

( l u j a r i i t  T a h i k d a r ’s  A c t  ( B o m b a y  A c t  V I  o f  1 8 8 8 ) ,  a n d  t h e  p r o c e -  

d u i - e ,  t h e r ( . 'f o r e ,  n u i s t  Iu ; g o v e r n e d  b y  t h e  p r o v i s i o n s  o f  t h a t  A c t .  

I t  c o n t a i n s  n o  p r o v i s i o n  f o r  a  s e c o n d  a p p e a l  i n  a  m a t t e r  o r i g i n a l l y  

d c c i< le d  b y  t l i e T a l u l v d a r i  S e t t l e m e n t  O f f i c e r .  S e c t i o n  16=!= o f  t h e A c t  

c o n t e m p l a t e s  a n  a p p e a l  t o  t h e  D i s t r i c t  C o u r t , ,  a n d  t h o u g l i  s e c t i o n

■" Section 16.—(1) An appeal sliall lie from any decision, or any jiart of a cleci.sioi!, 
passed inicler the last preceding section Ijy the TaJlukdtifi'i 
Settlement Otlicer, or otlier officer aforesaid, to the District 
Court as if sucli decision was a decrec of a Conrt from whose 
decisions the District Comt is authorized to hear appeals.

(2) Upon .such appeal being made^ the District Co\irt may issue 
a precept to the Trfhikdttri Settlement Officer afore.said, re- 
(luiring him to stay the partition pending the, docision of tho 
appe;\l.
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2 1 *  r e f e r s  t o  t h e  j u r i s d i c t i o n  o f  t h e  H i g h  C o u r t s  s t i l l  t h e r e  i s  n o  

p r o v i s i o n  m a d e  f o r  a  s e c o n d ,  a p p e a l .  S e c t i o n  584 ) o f  t h e  C i v i l  

P r o c e d u r e  C o d e  ( A c t  X I V  o f  1 8 8 2 )  r e l a t i n g  t o  s e c o n d  a p p e a l s  i s  

n o t  a p p l i c a b l e  t o  a  e a s e  g o v e r n e d  b y  a  s p e c i a l  e n a c t m e n t  w h i c h  

g i v e s  n o  s e c o n d  a p p e a l .  T h e  T a l u k d a r i  S e t t l e m e n t  O f f i c e r  i s  n o t  

a  C i v i l  C o u r t ,  a n d  n o  p l a i n t  i s  p r e s e n t e d  t o  h i m .  H e  p r o c e e d s  

u p o n  a  m e r e  a p p l i c a t i o n j  a n d  t h e  p r o c e e d i n g s  b e f o r e  h i m  a r e  o f  

a  s u m m a r y  n a t u r e .  T h e  p r o c e e d i n g s  b e f o r e  h i m  b e i n g  n o t  i a  

t h e  n a t u r e  o f  a  s u i t ^  h i s  o r d e r  c a n n o t  b e  a  d e c r e e  a s  d e f i n e d  

i n  s e c t i o n  2 o f  t h e  C i v i l  P r o c e d u r e  C o d e .  I t  i s  o n l y  a n  o r d e r .  

I n  o r d e r  t h a t  t h e r e  m a y  b o  a  s e c o n d  a p p e a l ^  t h e r e  m u s t  b e  f i r s t  a  

d e c r e e  o f  a  C o u r t  o f  o r i g i n a l  j u r i s d i c t i o n ; s e c o n d j  a  d e c r e e  i n  

a p p e a l  o f  a n  a p p e l l a t e  C o u r t .

F u r t h e r ,  w e  c o n t e n d  t h a t  t h e  m e m o r a n d u m  o f  a p p e a l  i n  t h i s  

s e c o n d  a p p e a l  i s  n o t  a d e q u a t e l y  s t a m p e d ,  b e c a u s e  a  C o u r t - f e e  

s t a m p  o f  E s .  2  o n l y  i s  a n n e x e d  t o  i t .  I f  a r t i c l e  17, c l a u s e  i, 
o f  S c h e d u l e  I I  o f  t h e  C o u r t  F e e s ’ A c t  ( Y I I  o f  1 8 7 0 )  b e  h e l d  

a p p l i c a b l e  t o  t h e  p r e s e n t  c a s e ,  t h e n  a  C o u r t - f e e  s t a m p  o f  

E s .  10 w o u l d  b e  n e c e s s a r y ; b u t  i f  a r t i c l e  1 1  o f  S c h e d u l e  I I  b e  

h e l d  a p p l i c a b l e ,  t h e n  t h e  C o u r t - f e e  s t a m p  o f  R s .  2 w o u l d  

b e  s u f f i c i e n t .  F u r t h e r ,  i f  a r t i c l e  1 ,  S c h e d u l e  I  b e  h e l d  a p p l i ­

c a b l e ,  t h e n  a n  ad-valorem, s t a m p  w o u l d  b e  r e q u i r e d .  W e  c o n ­

t e n d  t h a t  e i t h e r  a  C o u r t - f e e  s t a m p  o f  E s .  1 0  o r  a n  ad-valorem 
s t a m p  a c c o r d i n g  t o  t h e  v a l u e  o f  t h e  c l a i m ,  n a m e l y  R s .  2 7 5 ,  

m u s t  b e  f u r n i s h e d  b y  t h e  a p p e l l a n t .

GolculcV/s Kahdndds Parcldi f o r  a p p e l l a n t :— W e  c o n t e n d  t h a t  

a  s e c o n d  a p p e a l  l i e s  : s e c t i o n  21*  o f  t h e  G u j a r d t  T a l u k d a r ’s  A efc  

( V I  o f  1 S S 8 )  r e s e r v e s  t h e  j u r i s d i c t i o n  o f  t h e  H i g h  C o u r t .  A s  t o  

t h e  s t a m p  o b j e c t i o n  t h i s  i s  a  s e c o n d  a p p e a l  a g a i n s t  a  d e c i s i o n  

o n  a n  a p p l i c a t i o n .  W h e n  a  s u i t  i s  b a s e d  o n  a  p l a i n t ,  i t  i s  t h e n  

o n l y  t h a t  a n  ad-valorem s t a m p  i s  r e q u i r e d  t o  b e  p a i d  f o r  t h e  

m e m o r a n d u m  o f  t h e  a p p e a l ,  a n d  t h e  r e a s o n  f o r  t h e  p a y m e n t  o f  

s u c h  a  s t a m p  i s  t h a t  t h e  p l a i n t  i s  r e q u i r e d  t o  b e  s o  s t a m p e d .  

A p p l i c a t i o n s  n e v e r  r e q u i r e  a n  ad-valorem s t a m p ,  t h e y  b e i n g

< Section 21.—No Civil Court shall entertain any suit or application for the 
partition of a. Ta'lukcla'ri estate ; Provided that nothing in 
tlus section shall be deemed to affect the iurisdictioa of Hei 
Majesty’s Higli Court of Jxidicature at Bombay.

B lao—6

1891.

J a h s a k g
DevAbhAi

V,
GoyAbhAi
KikabhAi.
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D b v a b iu i
V,

GOYA.BHAI
IvlKABHAI.

i n v a r i a b l y  m a d e  o n  a  O o u r t - f e e  s t a m p  o f  a n n a s  8 . T h e r e f o r e ,  

a n  a p p e a l  a g a i n s t  a n  o r d e r  m a d e  o n  a n  a p p l i c a t i o n  w o u l d  r e q u i r e  

a  C o u r t - f e e  s t a m p  o f  R s .  2  onl}>', a n d  n o t  m o r e .  A p p e a l s  a g a i n s t  

d e c r e e s  p a s s e d  i n  e x e c u t i o n  p r o c e e d i n g s  a r e  s t a m p e d  w i t l i  a  C o u r t -  

f e e  s t a m p  o f  R s .  2 e v e n n n d e r  t h e  p r o v i s i o n s  o f  t h e  C o u r t  F e e s  

A c t .  S i n c e  t h e  p a s s i n g  o f  t h e  C o u r t  F e e s  A c t  a p p e a l s  i n  e x e c u ­

t i o n  p r o c e e d i n g s  a r e  m e r e l y  c a l l e d  s e c o n d  a p p e a l s ,  b u t  b e f o r e  

t J i a t  A c t  w a s  p a s s e d  s u c h  a p p e a l s  w e r e  c a l l e d  m i s c e l l a n e o n s  

s e c o n d  a p p e a l s ,  a n d  w e r e  s t a m p e d  w i t h  a  C o u r t - f e e  s t a m p  o f  

R s .  2  o n l y .  A l t h o u g h  t h e  n o m e n c l a t u r e  h a s  n o w  c h a n g e d ,  s t i l l  

t h a t  c i r c u m s t a n c e  h a s  n o t  m a d e  a n y  c h a n g e  w i t h  r e s p e c t  t o  t h e  

C o u r t  tGcs— Lcikshman Shivuji v .  Bdma .

O r i g i n a l l y  t h e  s u i t  w a s  v a l u e d  a t  R s .  2 7 5 ,  a n d  t h e  a p p e a l  a l s o  

i s  v a l u e d  a t  t h a t  a m o u n t .  T h e  p r o v i s i o n  a s  t o  t l i o  s u b j e c t - m a t t e r  

o f  t h e  s u i t  r e l a t e s  t o  a p p e a l s  o n  d e c r e e s ,  a n d  n o t  t o  a p p e a l s  o n  

o r d e r s .

[S argent, C . J. ;— As t o  t h e  f i r s t  p o i n t ,  w e  t h i n k  t h a t  i n  t h i s  c a s e  

a  s e c o n d  a p p e a l  l i e s ,  h a v i n g  r e g a r d  t o  t h e  p r o v i s i o n s  o f  s e c t i o n s  1 6  

a n d  21,  a n d  a s  t o  t h e  s t a m p  o b j e c t i o n  w e  h o l d  t h a t  t h e  C o u r t -  

f e e s  s t a m p  o f  R s .  2  a f f i x e d  t o  t h e  m e m o r a n d u m  o f  a p p e a l  i s  

s u f f i c i e n t ,  t h i s  b e i n g  a  m i s c e l l a n e o u s  a p p e a l  a r i s i n g  f r o m  a n  o r d e r ,  

a n d  n o t  f r o m  a  d e c r e e . ]

T h e  a p p e a l  w a s  t h e n  a r g u e d  o n  t h e  m e r i t s .

Gohuldds Kalidndds Pdrelch f o r  t h e  a p p e l l a n t  q u e s t i o n

is ,  w h e t h e r  w e  c a n  a p p l y  u n d e r  s e c t i o n  1 6 ,  a l t h o u g l i  t J i e  e x e c u ­

t i o n  o f  t h e  d e c r e e ,  w h i c h  w e  o b t a i n e d  i n  I S 0 3 ,  i s  b a r r e d  b y  l i m i t ­

a t i o n .  T h e  A c t  t h e n  i n  f o r c e  w a s  A c t  X I V  o f  1 8 5 9 ,  w h i c h  o n l y  

b a r r e d  t h e  r e m e d y ,  b u t  d i d  n o t  e x t i n g u i s h  t h e  r i g h t .  A c t  I X  o f  

1 8 7 1  e x t i n g u i s h e d  t h e  r i g h t  o n l y  i n  s o m e  c a s e s .  T h e  p r e s e n t  

A c t  ( X Y  o f  1 8 7 7 ,  s e c t i o n  2 8 )  d o e s  n o t  a p p l y  t o  p r o c e e d i n g s  i n

e x e c u t i o n  o f  a  d e c r e e .  S e c t i o n  3  p r o v i d e s  t h a t  s u i t  d o e s

n o t  i n c l u d e '  a n  a p p e a l  o r  a n  a p p l i c a t i o n ,  a n d  w e  c o n t e n d  t h a t  

t h e  b a r  c r e a t e d  b y  s e c t i o n  2 8  a p p l i e s  t o  t h o s e  c a s e s  o n l y  i n  

w h i c h  t h e  r e m e d y  i s  s o u g h t  b y  a  s u i t .  T h e r e  i s  n o  s u i t  h e r e  

o n l y  a n  a p p l i c a t i o n — Bandu v ,  Nahaf̂ 'K

(1) 8  Bom. H. C. Eep., A. 0. J., 1 7 . (3) I, L. B., 15 Bom., 238.
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Govardhcmrdm Mddhavrdm Tnpatlii f o r  t h e  r e s p o n d e n t ; —  

W h e n  t h e  a p p e l l a n t  a p p l i e d  t o  t h e  T d l u k d a r i  S e t t l e m e n t  O f f i c e r  

f o r  e x e c u t i o n  o f  t h e  d e c r e c j  h e  h a d  n o  t i t l e .  I t  i s  a d m i t t e d  t h a t  

w c  I i a v e  b e e n  i n  a d v e r s e  p o s s e s s i o n  o £  t h e  p r o p e r t y  i n  d i s p u t e  

f r o m  a  t i m e  a n t e r i o r  t o  1 8 6 3  w h e n  t h e  a p p e l l a n t  g o t  h i s  d e c r e e  

f o r  p a r t i t i o n .  T h e  a p p e l l a n t ’s  t i t l e  h a s  b e c o m e  e x t i n g u i s h e d  a n d  

o u r  t i t l e  h a s  b e c o m e  p e r f e c t  b j r  o u r  a d v e r s e  p o s s e s s i o n  f o r  m o r e  

t h a n  t w e l v e  y e a r s .  U n d e r  t h e  p r o v i s i o n s  o f  t h e  G - u j a r a t  T a l u k - *  

d a r s ’ A c t  t h e  a p p e l l a n t  c o u l d  g e t  s u c h  t i t l e  o n l y  a s  w a s  i n  e x i s t e n c e  

a t  t h e  t i m e  h e  m a d e  t h e  a p p l i c a t i o n .  W h e n  t h e  p r e s e n t  L i m i t a ­

t i o n  A c t  ( X V  o f  1 8 7 7 )  c a m e  i n t o  o p e r a t i o n j  t h e  a p p e l l a n t  h a d  

a l r e a d y  l o s t  h i s  t i t l e  t o  t h e  p r o p e r t y — S e c t i o n  2 8  a n d  a r t i c l e  1 4 4 ,  

S c h e d u l e  I I  o f  t h e  A c t .

S a r g e n t ,  0 .  J . :— Vv"e t h i n k  t h a t  t h e  e f i e c t  o f  t h e  c o n c l u d i n g  

w o r d s  o f  s e c t i o n  1 6  o f  A c t  V I  o f  1 8 8 8  i s  t o  g i v e  t h e  d e c i s i o n  o f  

t h e  D i s t r i c t  C o u r t  o n  a p p e a l  f r o m  t h e  T a l u k c l a r i  O f f i c e r  t h e  s a m e  

c h a r a c t e r  i n  a l l  r e s p e c t s  a s  a  d e c r e e  f r o m  a n  o r d i n a r y  s u i t  b e f o r e  

a  s u b o r d i n a t e  o ff ice r^ , a n d  t h a t ,  t h e r e f o r e ,  l i k e  a l l  s u c h  d e c r e e s ^  

s u c h  d e c i s i o n  i s  s u b j e c t  t o  s e c o n d  a p p e a l  t o  t h i s  C o u r t .  T h i s  

v i e w  i s  a s s i s t e d  b y  t h e  c o n c l u d i n g  w o r d s  o f  s e c t i o n  21, w h i c h  

s h o w s  t h a t  t h e y  m u s t j  i f  p o s s i b l e ^  b e  c o n s t r u e d  s o  a s  n o t  t o  a f f e c t  

t h e  H i g h  C o u r t ’s  j u r i s d i c t i o n .

A s  t o  t h e  s t a m p  o n  s u c h  a p p e a l ,  w e  d o  n o t  t h i n k  t h a t  t h e  

a p p e a l  i s  o n e  w i t h i n  t h e  c o n t e m p l a t i o n  o f  N o -  1  o f  S c h e d u l e  I  

o f  t h e  C o u r t  F e e s  A c t  o f  1 8 7 0 ,  b u t  i s  a n  a p p l i c a t i o n  f a l l i n g  

u n d e r  N o .  1  o f  S c h e d u l e  I I ,  f o r  w h i c h  2  r u p e e s  s h o u l d  b e  p a i d .

A s  t o  t h e  d c c r e c  p a s s e d  i n  t h e  s u i t  o f  1 8 6 1 ,  d e c l a r i n g  t h e  r i g h t  

o f  t h e  a p p l i c a n t  t o  a  o n e - s i x t h  s h a r e  i n  t h e  v i l l a g e ,  w e  a g r e e  

w i t h  t h e  D i s t r i c t  J u d g e  t h a t  i t  c o u l d  n o t  h a v e  b e e n  t h e  i n t e n t i o n  

o f  t h e  L e g i s l a t u r e  t o  g i v e  e f f e c t  b y  t h e  T a l u k c l a r i  A c t  t o  a  d e c r e e  

u p o n  w h i c h  n o  r e l i e f  c o u l d  h a v e  b e e n  o b t a i n e d  i n  a  C i v i l  C o u r t  

w h e n  t h e  A c t  w a s  p a s s e d ,  a n d ,  t h e r e f o r e ,  t h a t ,  i n a s m u c h  a s  t h e  

a p p l i c a n t  a d m i t t e d l y  c o u l d  n o t  h a v e  b r o u g h t  a  f r e s h  s u i t  f o r  

r e l i e f  a g a i n s t  t h e  d e f e n d a n t s  u p o n  t h e  r i g h t  a s  d e c l a r e d  b y  t h e  

d e c r e e  i n  t h a t  s u i t ,  t h e  C o u r t  w a s  r i g h t  i n  r e j e c t i n g  t h e  a p p l i ­

c a t i o n .  P a r t i e s  t o  p a y  t h e i r  o w n  c o s t s  o f  t h i s  a p p e a l .

Decree con Urmp.d.

1891.

J am sa kg
U b v a 'bh ai
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