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1592, of Ahmedbhoy; or ‘one of the directors, to purchase the shares
Tiv mue himself. (2) The difference in opinion between the sharcholders
Tﬁﬁ“}f;j“ffl as to whether the company shonld be continued or wound up,

Imﬁri op 2nd the fact that M. Gilbert ig in fzwpur of winding up the
Courayy, company, from which I am asked to dvaw the infevence that the
f{“ﬁf}e}; views held by Mr. Gilbert are the cause of the board’s vefusal
B GIEERT, 44 a1low the shares to be transferred to him. (3) The bad and
-unfriendly terms which My. Gilbert says have for many years
subsisted and still subsist between him and Ahmedbhoy Huli-
Lhoy, which suggest a cause for the board’s refusal. To draw
the first of these inferences would, in my opinion, he to draw an
crroneous inference from the facts, in addition to its being
positively denied by Ahmedbhoy. To draw the second inference
would be to make a plausible guess without evidence to sup-
port it. I havenot heen referred to any authority which shows
that the thivd veason suggested is an Hegitimate one to influence
the hoard’s decision ; but were it otherwise, Thaveno evidence
before e to show that it did operatein their minds. T cannot
act upon guesscs more or less probable, and must hold that
there is no proof of amy fact which would invalidate the de-
cision at which the board has arvived. I, thercfore, have no

option but to discharge the rule with costs.
Attorneys for appellant :— Messrs, Layue, Gilbert and Saydnd.
Attorneys for the compuany :—Messvs. Craigic, Lynch and

Owen. .

ORIGINAL CIVIL.

Defore Mr, Justice Tavran,

1802, LEKHRAY CHUNILA'L, Prawemwye, v. SHA'MLA'T, NA'RRONDA'S
January 28, AND GITLERS, DEFENDANTS® .
o Praetiee—Civil Procedure Code (Aet XTV of 1882), See. 370--Right form of ovder

thereunder— Power of Court Lo rectify its onn mistake.

On the 3rd of August a case caine on for heaving, Priow fo that date the plaint-
iff in this suit had been adjudicated an imsolvent and did nobt appear, but the
Official Assignee appeared and applied for a postponeinent. The Court accord-
ingly made the following order :—¢¢ It is ovdered that the suit be dismissed undor
seetion 370 of the Civil Procedure, nnless the Official Assignee elects on hefore
the fifth day of October next to continue thé suit and yive security for the de.

* Suit No, 859 of 1590,
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fendants’ costs.” The time for complying with the order was subscquently 1592,

extended, and the plaintifl in the meanwhile obtained an order allowing the insolv- LE;I[.I’:;; )
. . y . R . CIITR
ency proceedings to be withdrawn. The defendant now applied that the suit 2,
shonld be dismissed pursnant to the terms of the above ovder. The plaintiff _ SuAnin
Nirroxpis,

objected, as e was now no longer an adjudged ingolvent, and was veady to prose-
cute the suit.

IIeld, that the order had been wmade in an improper form, in as nmeh as section
370 gives the Court no power to order the dismissal of the suit. This part of the
order, therefore, was wrong, and the Courb could now rectify it by cancelling that.
portion of the order, and as a consequence refusing the defendants’ application.

Moriox. The plaintifi’ sued the defendants to reeover a sum
of Rs, 2,160, The defendants denied the plaintifi®s claim.

The suit was vipe for hearing when on the 15th June, 1891,
the plaintifl stopped business and left Bombay. On the 15th
July, 1891, one of his creditors got him adjudicated an insolvent,
and he was ovdered to file his schiedule within a month.

This suit appeared on the list of causes for hearing on the 3rd
August, 1891.  'When it was called on, the plaintift did not appear
either in person or by counsel, but the Official Assignee informed
the Court that the plaintiff had been adjudged an insolvent, and
applied that the hearing should be postponed, in order that he
(the Official Assignec) wight consider whether he should con-
tinue the suit ornot. This application was granted, and it was
ordered that the sait should he dismissed under scetion 370 of
the Civil Procedure Code, unless the Official Assignee elected on
or before the 5th October, 1891, to continue the suit and give
security for the defendants’ costs.

Oun the 126h August, 1891, the plaintiff obtained an extension
of time for two months within which to file his schedule, In
the meanwhile Be compromised with his opposing creditor, and
applied for and obtained a rule nisi to set aside the order by
which he was adjudged an insolvent. This rule, however, was
discharged on the 23vd September, 1801,

The Official Assignee did not give seeurity for defendants’ costs
as ordered within the time allowed, and onthe 8th October, 1891,
counsel for the defendants moved to have the suit dismissed
pursuant to the order of 8rd August, 1891, The Official Assignee
applkd for further thue, and the time was accordingly extended
to the 19th November, 1891.
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On the 18th November, 1891, plaintifi' filed his schedule, insert-
ing therein only the names of such creditors as he had settled
with, and on the 25th November he obtained a rule to revoke
the adjudication order.

On the 26th November, 1891, counsel for the defendants
moved to have the suit dismissed pursuant to the ovder of 8th

- October, 1891.  The plaintiff appeared by counsel, and opposed

the motion on the ground of the rule which he had obtained the
day before. The matter was ordered to stand over until after
the ensuing Christmas vacation.

On the 23rd December, 1891, the rule obtained by the plaing-
iff for the revocation of the order of adjudication was made
absolute.

Counsel for the defendants now applied that the suit should
be dismissed pursuant to the ovder of 8th October, 1891.

Jardine for the defendants in support of the motion.
Scott for plaintift, conlra.

Farrax, J.:—TIn this ease My, Jardine for the defendant moved
on Thursday last for an order dismissing the suit under section
370 of the Code.

Subsequently to the institution of the snit the plaintifl’ was
adjudicated an insolvent. On the Srd of August, 1891, the Court
at the instanece uf the defendant and, after hearing the Official
Assignee, made an order purporting to be made under section 870
of the Code, The plaintiff was not represented before me when
that order was made. As to him it was madc ex parie.

The order was as follows:—“It is ordered that the suit he
dismissed. under scetion 370 of the Civil Procedure Code, unless
the Oflicial Assignee elects on or before the 5th day of October
next to continue the suit and give security for the defendants’
costs.” That order does not appear to me now to be warranted
by the section. 'What the section contemplates is that the Court
should fix & time within which the Assignee may decline to con-
tinue the suit, and to give security for the costs thereof. It
gives no power to the Court to order that the suit shall stand
dismissed if that be not done, What the Code provides is that
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on the expiration of that time, if the Assignce neglect or vefuse
to continue the suit and to give such security, the defendant
may apply for the dismissal of the suit on the ground of the
plaintiff’s insolvency, and upon such application the Court may
dismiss the suit and award to the defendant the eosts which
he hag incwmved in defending the same to be proved as a debt
against the plaintifi’s estate.

Since the making of the order the time for complying with it
has been extended, and the plaintiff has obtained an order allow-
ing the insolvency proceedings to he withdvawn, The plaintiff
is not now an insolyvent, and the defendant is not, therefore, in a
position to apply for the dismissal of the suit on the ground of the
plaintift’s insolvency. Had the order heen drawn up in aceord-
ance with the section, the defendants’ applisation must ez necess-
itate vei have failed.

Must I then dismiss the suit because the order bas been ob-
tained by the defendant in an fwproper form in the absence of
the plaintiff 7 The Court in making the order certainly did not
intend to go beyond the section.  If the plaintiff had applied to
have it amended and drawn up in the proper form, his applica-
tion must have been complied with, 1 think that T should treat
his counsel as now so applying, and direct the order to be amend-
ed Dy striking out the words “ ordering the dismissal of the suit”
and making the further verbal change occasioned thereby. The
same result would be arvived ab by treating the unauthorvized
words as ultre vires and declining to act upon them,

I shall, therefore, refuse this application, but, (as the crror
was that of the Court in passing the order in an erroneous
form), without costs. The costs will be costs in the cause. The
vesult of making any other order would necessitate an applica~
tion on the part of the plaintiff’ under seetion 371 to set aside
the order for dismissal, or an appeal. If I have no power to
amend the order of the Srd August, or to treat it asa nullity,
as T think that T have, the appellate Cowrt would undoubtedly
possess that power.

Attorneys for plaintiff :—Messrs, Tyalji and Daydbhai,
Attorneys for defendants :—Messrs, Wdadia and Gdndly.
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