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Before Mr. Justice, Farrari.
E X  P A R T S  'R.GTLm '&T.

3S92. IN THE MATTER OF THE BOMBAY TIRE INSURANCE
COUP ANY, LIMITED,

C o m p a n y — ‘Divedors^Tramfei^ 0/  shcmsSanction to transfer not, oUainecl— 
Application for registration by transferee—Refusal of directors to register—Procc. 
dure-«^Specific Belief Act I  of 1877, Section A.5—Indian Companies Act VI of 
1882, Bectlo7i 58.

Mr. G, bought aonie eharea in tlie Bombay Fire Insurance Company and 
applied to the directors for registration as a sliarehokler in respect of the shares 
bought. The directors refused the application, giving no reason for so doing. 
Mr. Q. now applied to the Court, under section 45 of the Bpeoific Relief Act, and 
under section 58 of the Indian Companies Act, for an order compelling the directors 
to register hira as a shareholder, The Articles of Association of the Company 
provided (inter alia)  that any shareholder might, with the sanction of the Board 
of Directors, sell ov dispose of and transfer all or any of his shares to any other 
person approved by the Board (who shall not he bound to assign any reason for 
the withholding of such sanction).

Meld, that the application should be refused, for section 45 of the Specific 
E.slief Act did not apply (there being another “ specific and adec^uate legal 
remedy”), and under the Companies Act the propel’ procedure had not been 
adopted. Mr. G. was a transferee whose title was not complete, in as much as the 
lequisite sanction to the transfer had not been obtained, and, therefore, there 
was no privity between him and the directors of the company, and he had no 
right to complain-

 ̂R ule obtaiaed by Mr. R* Gilbert on the 27tb B^bruary^ 1892, 
calling on the Bombay Fire Insurance Company and the Direct
ors thereof to show canse wliy they should not be ordered to 
register the name o£ the said applicant as a shareholder in 
respect of four shares.

The affidavit of the applicant stated that for many years 
lie had been a registered shareholder in the said company and 
that he had i’rom time to time sold his shares  ̂and was now the 
tegistered holder of two shares ; that on the 11th February, 1892, 
he purchased from one of the directors (Byramji Jijibhoy) four 
Bhaues in the said company, the transfer-deed of which was duly 
lodged, with a request that the shares should be transferred into 

: the, pm'ehaBer’s. name.
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On the 20ili February, 1892  ̂ the applicant was informed by 
the secretaries of the company that the directors refused to 
transfer the shares into his name. Mr, Gilbert thereupon wrote 
to the secretaries asking why the transfer was refused, and 
offering to deposit with the company Grovernment promissory 
notes as security for any unpaid calls which might he due upon 
the shares. To this letter the secretaries replied declining to 
give any reason for the directors’ refusal to transfer.

In the affidavit upon which the rule was obtained, Mr. Gilbert 
stated as follows:—

“ 8. I say that I Relieve the said refusal to transfer the said sha.ves into my 
name was not /tcife, but was for some private purpose of the said directors 
present at the meeting when the said transfer was3 refused, or of some one or more 
of them, and I say so for,the following reasons. In the month of October last T. 
M. Drennan, a wealthy broker in Bombay who had been, but was not then, a share™ 
holder in the said company, purchased eight shares in the said company and 
applied to have the same transfei’red into his name. The directors, of whom 
the said Ahmedbhoy Hubibhoy was one, refused to transfer the said shares, 
with the exception of two, into the name of the said T. M, Brennan •without 
giving any reason for such refusal, and thereupon the said T. M. Drennan refused 
to take any shares. Shortly afterwards the said Ahmedbhoy Hubibhoy pur
chased the said shares himself, and the same were transferred into Iiis name 
on the 7th Novembers 1891.

8. I further say that many of tho shareholders think that the said com* 
pany ought to be wound up while it is in a solvent condition, as they do not 
consider that the risk attending fire insurance is sufficiently covered by the 
present low 2y>'smitms, and they see no prospect of the rate of premium being, 
increased. Some of the said directors, including the said Ahmedbhoy Hubibhoy 
and DAmodar Tilpidiis, are strongly opposed to such a-course, and it is -iVell 
known that I am one of the shareholders who think the company should be 
wound up, and I am one of those who have signed a requisition to the dii'ectoi's 
requiring them to call a meeting to wind up the said company, and I believe that 
one or other of the objecting directors may wish to .prevent my becoiniug a 
holder of more shares than are now registered in my name, in order to purchase 
the said four shares, and thus secure more votes in ease the question of winding 
up the said company should come before a meeting of the shareholdera,”

In reply to the above affidavit one of the directors (Ahmed- 
bhoy Hubibhoy') filed an affidavits in which lie stated as fol
lows

* ‘ I  say that the refusal to sanction the transfer was decided upon at a, board 
meeliing held on the 24th day owPebruary, 1892, after the qixestiou had heeji fully 
and faiiiy considered. Such refusal wuh bond fick and not for the private pur-

1892.
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1892. pose of the said directors yres^at at; tlie said meeting, or of any oue oi- more tj£ 
them, as suggested by tlie applicant iu paragraph 8 of his affidavit. I say that the
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MAXTBR OF s u g g e s t io n  th a t  th e  d ir e c to r s ,  o r  on e  cjr o t h e r  o f  th e m , w is h  t o  p r e v e n t  t h e  a p p lic a u t

T h b  B o m b a y  fv o m  b e co B iin g  a h o ld e r  o£ m o re  sh a res  th a n  a rc  n o w  r e g is t e r e d  ia  h is  n a m e  in

IK^^RIN OE pwi-'cliase t h e  s a id  fo u r  sh a re s , a n d  t im e  s e c u r e  m o r e  v o t e s  iu  c a s e  th e

CoMPAUY,* q u e s t io n  o f  -w in d in g  u p  th e  sa id  c o m p a n y  s h o u ld  c o m e  b e f o r e  a  m e e t in g  o f  th e

L lM rrE X ); sh a re h o ld e rs , is  u n fo u n d e d . ”£XFA.mS
11, Gilbbei'. Jardine for the. Company and Directoi's allowed cause ;-—The

pi’occdure adopted in this case is not the right procedure. Ko
suit has been filed. Nor is this application made hy the proper 
person. It is only the transferor who can make wueli an appli
cation as this. The transferee cannot—In the matiev of Indian 
Companies Kaikhosro v. The Goorla Spinning and Weaving 
Conii>my and otherŝ ~\

As to the main question wo rely on the case of lilx 'parte. 
Penney^^K Article of the Articles of Association give the 
directors a discretion to refuse to transfer shares. He cited 
Buckley on Companies, (6th Ed.), p, 37.

Starling, for the appellant, contra:—Under section 58 of the
■ Indian Companies Act (VI of 1882) a transferee has a right to 

apply. As to the question of registration it is clear that no 
personal disqualification can be alleged against Mr. Gilbert, as 
lie is already a shareholder. See Healey on CompanieSj, p. 79. 
The only other possible objection is that he is unable to meet 
the liability on the shares. But he has offered to lodge security 
for that liability. The only director who makes an affidavit in 
this rule is the director who has bought the share himself. This 
director is on bad terms with Mr. Gilbert. No doubt the case 
o£ parte ’Penney decides that directors need not assign any 
reason for refusal to the transferor or transferee, but if the
matter is brought before the Court the directors should be
required to show that the transfer is not refused from mere 
caprice or from any unworthy motive, and that the question has 
been properly considered. Here there is a dispute about the

m I. L. 8 Calc., 817/ ©  I. L. 11., 1C> Bom., SO, (3) L. li., S Ch. Ap., 446.
* Any shareholder may, with tlie sanction of tlie Board of Directors ov of 

the Secretaries, sell or dispose of and transfer all or any of his shares to any
Other person api)rovcd by the Board or the SL'cretaries (who shall not be b o u n d
to assign any reason for the withholding of tcuch sanction).



policy of winding up tlie company, and tlie refusal eyidently lias 1892. 
reference to that—Moffat x, Farquliar̂ '̂̂ i Lindley on Company 
LaWj (otliEd.), 465 ; In  re Bell Brothers; ex parte SodgsoiP^; In the'bombIy 
re The Goylon Gonipany, ex 2^arte Ajiderson^l Instoancb

Farban, J. In this matter Mr. Starling, on the 27th February 
last, moved for, and was granted^ a rule tiisi ordering that the 
Bombay Fire Insurance Company and the Directors do appear 
and show cause why they should not be ordered to register the 
name of Mr. R. Gilbert as a shareholder in respect of four shares 
referred to in the affidavit on which the rule was gmated.
The application was also headed and moved under section 45 of 
the Specific Belief Act. Mr. Jardine, in showing cause against 
the rule, objected that section 45 of the Specific Relief Act was 
inapplicable to the case, and that the proper procedupe had not 
been adopted under the Companies Act. Both these objections 
appear to me to be well founded. Without considering whether a 
private company can be said to be a corporation within the mean
ing of chapter 8 of the Specific Relief Act, a chapter headed 
“ Of the enforcement of public duties/’ .1 am of opinion that 
the provisions of that chapter cannot be invoked in the present 
case. Procedui’e under it can only be adopted when “ the appli
cant lias no other specific and adequate legal remedy.^’ In this 
ea.se, section 58 of the Companies Act affords the applicant a 
remedy both specific, adequate, and appropriate. Recourse can
not, therefore^ be had to the chapter for the enforcement of pablio 
duties.

It is equally clear that a rule was improperly taken out in 
Court in this case. Rule 10 of the rules and orders of the High 
Court provides that cerbain matter shall be disposed of in Cham
bers, auiong'Bt which are applications in all matters arising
u.uder the Indian Companies A c t ; and such the application in 
the present ease, no far as it is moved under the Companies Act, 
undoubtedly is. The application ought to have been made by 
summons to the sitting Judge in Chambers. The rule, howevei’, 
does not deprive the Court of jurisdiction in the matter, but may 
have an important bearing on the question of costs.
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(1) 7 Ch. D ,, 591, (2) 7 Law Times, 689. (̂ ) 3id., 692,
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I postponed my decision for the purpose of reading the 
jndgment cf Mr. Jngtiee Gliitty in the cases of In  re Bell 
Brothers; ex ])arte Hodgson and In  r& The Oeylon Company | m 
'parte Andovmi^^), I have done s o ; and the first question 
which arises for decision is whether Mr. Gilbert is entitled 
to make the application. Article 13 of the Articles of Asso» 
ciation of the Bombay Fire Insurance Company provides that 
“  any shareholder raay  ̂ with the sanction of the hoard of direc
tors or of the secretaries, sell or dispose of and transfer all or 
any of his shares to any other person approved by the board or 
seeretariesj who shall not be bound to as.sigii any reason for the 
withholding qi such sanction ” The board in this case have at 
a board meeting refused to sanction the transfer from Byrdmji 
Jijiblioy to Mr. Gilbert of the four shares in question, and 
the secretaries decline to interfere in the matter. Section 68 of 
the Companias Act provides that the person aggrieved, or any 
member of the company, or the company, may apply for the 
rectification of the register. The term “ person aggrieved,” used 
in the section, is, no doubt, wide eiiough to include the trans~ 
feree of shares in the company whose legal title the company 
refuses to recognize. Accordingly, in several eases, companies 
have, at the instance of transferees, been ordered to rectify their 
register by placing the names of such transferees upon them. 
Ex farte Shaw (s) is an instance in point. There, however, the 
legal title of the transferee was complete. In  this ease it is 
argued that the applicant’s title is not complete, inasmuch as 
the consent of the board to the transfer has not been obtained 
by the transferor. That contention appears to me to be well 
founded. It is like the case of the assignee of a lessee, who is 
forbidden by the terms of the lease to assign without the assent 
of his lessor, claiming to be rccognized as assignee, although the 
consent of the lessor has not been obtained to the assignment. 
The lessee can complain that the lessor refuses his consent 
capriciously, assuming it to be open to him to do so under the 
terms of the lease, but the proposed assignee cannot. Between 
him and the lessor there is no privity until the assignment

a) 7LawTimes, 0S9. (") 7 Law Times, 692,
(3 > 2 Q ,B , D „ 4 6 3 .



is complete. This is what, I think, Lord Justice James refers to 1S92®
when he says : “  But in order to interfere upon that ground Ik t h e

it must be made out that the directors have been acting from TiiB'BoMBAy
some improper motive^' or arbitrarily^ or capriciously. That
must be alleged and proved, and the person who has a right to C o m p a n y ,

allege and prove it is the shareholder who seeks to be removed
from the list of shareholders and to substitute another person for
himself.-’’ And, again, “  that gentleman was not then and ia
not up to the present in any relation of cestdii que trust towards
them, and, therefore, he has no right to complain.’ ’ Upon this
ground, therefore, I think that this application must be refused.

Upon the main point argued before me I wish to say but little.
It would be open to the transferor to prove by evidence that the 
directors in refusing this transfer are acting from some improper 
motive or arbitrarily and capriciously. This was laid down in 
Femiey’ s case, and was acted on by Justice Chitty in Ex parte 
Sodgaon. It is difficult to suppose that there can be any rea
sonable ground for the board objecting to Mr. Gilbert holding 
four shares in addition to the two which he now holds, but it is 
sworn that the reason why the directors declined to sanction the 
transfer was decided upon at a board meeting after the question 
had been fully and fairly considered. I f  the Court were to rule 
that, having regard to tli(e high esteem in which it holds Mr. Gil
bert, the 1:)oard ought to sanction the transfer to him, it would 
substitute the approval of the Court for the approval of the 
board ; and that, of course, cannot be. Is it, then, proved that 
the board are acting arbitrarily or capriciously, or from some 
improper motive in this matter ? Having regard to the terms 
of article 13, that the board shall not be bound to assign any 
reason for the withholding ®f their sanction, I  can draw no 
inference from their declining to state their reasons in Court.
I can, therefore, only consider the facts stated in the affidavits^ 
and decide whether, upon them, the applicant has made out 
a case. They are (1) the circumstances relating to the refusal 
of the board to sanction the transfer of certain shares to Mr,
Drennan, and the subsequent purchase of the same shares by 
Ahmedbl) oy Hubibhoy, from which I am asked to draw the infer
ence that-the refusal in this case was occasioned by the desire 

I! l(JO—r.
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1892. of Alimeclblloy/ or 'one of tlic directors^ to purchase the shares
I n  t h e  liimself. (2) The difference in opinion iDetwecn the shareholders

as to whether the company shoukl bo continued or wound up,
PiEE and the fact that Mr. Gilbert is in favour of winding up the

I nsurance  ̂ .
CoHPANT, company, from which I am asked to draw the inference that the

views held by Mr* Gilbert arc the cause of the board\s refusal 
e.Gimert, to allow the shares to be transferred to him, (3) The bad and

-unfriendly terms which Mr. Gilbert says have for many years 
subsisted and still subsist between him and Ahmedbhoy Hubi- 
bhoy^ which suggefst a cause for the board’s refusal. To draw 
the -first of these hifoiences would, in my opinion, he to draw an 
erroneous inference from the facts  ̂ in addition to its being 
positively denied by Alunedbhoy. To draw the second inference 
would be to make a plausible guess without evidence to sup
port it. I have not been referred to any authnrifcy which shows 
that the third reason suggested is an ihcgitiinate one to influence 
the board^s decision ; ]nit were it otherwisCj, Ihavono evidence 
before me to show that it did opexatc in their minds. I  cannot 
act upon guesses more or less probable, and must hold that 
there is no proof of any fact wdiich would invalidate the de
cision at which the board has anived. I, therefore^ have no 
option but to discharge the rule with costs.

Attorneys for appellant;— Messrs. Fayne, Gilbert and Saycvni.
Attorneys for the company :— Messrs. Cmigie, Lynch and 

Oicen. .
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ORIGINAL CIVIL,

Jjf'fore Mr. Jnstieu Farmn,

L E K H B A 'J  G IIU N ILA 'L , P la in t i f f ,  S H A 'M L A 'L  N A 'E R O N D A 'S  
Jammry28. DErEKDA5^TS.^'-
-------------------Practice—Civil Procedure Code {Act X IV  of lSSl<), AVjr. '?,1Q~-Pi{iM form o f  order

thereunder—Poiver of Ooiirt to reoli/y 'its omi rn'intal'e.
On the 3rd of Atignst a case came on for hearing. Piiox to that date the plaint

iff in this suit had been adjudicated sin i«solveiit and did not appear, but the 
Official Assignee appeared and applied for a postponemont. The Court accord
ingly inadc the following o r d e r I t  is ordered that the suit l)e dismissed under 

, section 870 of the Civil Procedure, unless the Official Assignee electa on before 
the fifth day o£ October nest to continuo the suit and give security for the de.

Suit No. 359 of 1S90,


