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Before Sir Charles Sargent, Kt, Chief Justice, and Mr̂  Justice Birdxvood.

RiVCIHAVENDR.4. M A 'D H A Y , A p p lic a n t , v. B H IM A' a n d  o th e r s ,
O p p o n e n t s .*  J u h j ^

Siiccesmn Certificate, Act VII of 1889, S&c, A— U ndidide.d h'others-̂ Decree oh*,
faitied hy one of tioo undivided hrothers—RigM of surviving brother to exccuis

decree—Certificate o f  kdrship.

A decree was obtained by one of two undivided brothers. He diedj and the 
surviving brother applied for execution of the decree.

Held, that if the debt was in its nature a family debt, the right to execute the , 
decree %vouId have devolved on him by survivorship and not as the heir of his 
deceased brother, and in that case no certificate of heirship iincler section 4 of 
Act VII of 18S9 would be necessary ; but if, on the contrary, the debt was part 
of the separate property of the deceased, the applicant could only execute the 
decree as heir, and must, in that case, obtain a certificate to enable him to 
proceed.

This w as a re feren ce  m ade Iby R a o  B ah adu r Kdsliinatli 
B alkrishna Maratlie, F irst C l a s s  S u bord in ate  J u d g e  o f  D M rw a r , 
under section  617 o f  th e  C iv il P roced u re  C ode (A c t  X I V  o f  

.1 8 8 2 ).

G anesh M adh av , on e  o f  tw o  u n d iv id ed  broth ers, obta in ed  a 
m on ey  d ecree  in  h is o w n  nam e against B h im ^  and others in  th e 
C o u rt o f  th e  F irst Class S u bord in ate J u d g e  o f  D h^rw dr in  h is 
S m all Cause ju r isd ict ion . A ft e r  h is dea th  th e  su rv iv in g  broth er 
E a gh av en d ra  (th e  ap p lican t) presen ted  an  ap p lica tion  f o r  th e 
e x e cu tio n  o f  th e  d ecree as the heir o f  th e  deceased. T h e S u b ­
ord inate J u d g e  th ereu p on  referred  th e  fo llo w in g  qu estion  fo r  
th e  d ecision  o f  th e  H ig h  C ou rt

“  C an  an  u n d iv id ed  broth er  a p p ly  fo r  e x e cu tio n  o f  a  decree 
obta in ed  b y  h is deceased b roth er  in d ep en d en tly  o f  the applicants, 
w ith ou t a  certifica te  u n d er section  4 o f  A c t  V I I  o f  3889 ? ’^

T h e op in ion  o f  th e  S u b ord in a te  J u d g e  on  th e  a b o v e  question  
w as in  th e  negative .

I n  th e re feren ce  th e  S u bord in ate  J u d g e  m ade the fo llo w in g  
rem arks

* Civil Eeference, No, 8 of 1801 <



1S91. «   ̂ ^ present case materially differs from the
E a s h a v e n - ruling-on page 362 of the Printed Judgments of 1890, iuas-

DEA ADHAV present applicant was no co-judgment-ereditor with
(Jeceased, ahd now comes in as heir, and does not state in 

the application that he claims by right of survivorship. As the 
deceased undivided brother was permitted to sue independently 
for a debt apparently due to him, the aj^plicant can claim payment 
of.the debt as effects of the deceased person, and not by virtue
of the choate or inchoate right to a share in the undivided
family property.

“ I feel, however, a doubt as to the spirit of the above quoted 
ruling, because by stretch of imagination all co-parccnors in the 
family property of a Hindu may be regarded as claiming the 
effects of deceased co-parceners by the right of survivorship.’ ^

There was no appearance for the parties in the High Court.

Sakgent, G. J. H the debt was in its nature a family debt, 
the right to execute the decree would have devolved on the 
applicant by survivorship, and not as the heir of the deceased 
brother; and in that case the ruling in Someckcmd Bhikhahhdi v.

should be followed. If, on the contrary, the 
debt was part of the separate property of the deceased, the 
applicant can only execute the decree as his heir, and must, in 
that case, obtain a certificate to enable him to proceed.

Order accordingly.

(1) P. J. for 1890, 362.
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