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A P P E L L A . T E  C I Y I L .

Befove Mr. Justice Jardine ami Mr. Justice Parsons®

R U K H A 'B ,  ( o r ig in a l  P l a i n t i f f  No. 2), A p p e l l a n t , ik CHUKILA’L 1891 .

AMBUSHET, fo r i g i n a l  P l a i n t i f f  No. 1 ) ,  R e s p o n d e n t . *  2 8 .

Hindu law—Gustom—Jains—Ordinary law applicable to Jains in the absence of 
special customs—Adoption-^PostJmmom son.

I q the absfeaee of a special custom, the ordinary Hindu law applies to the 
Jains.

An adopted son is entitled to one-fourth of the estate of the adoptive father 
|f a natural son is born after the adoption.

S e co n d  appeal fr o m  th e decision  o f  J . B , A lc o c k , A ctin g  
D istr ict  J u d g e  o f  K handesh , in  A p p e a l N o . 251 o f  1889 o f  the 
D istrict F ile .

A  decree w as ob ta in ed  b y  Ohnnilal, th e  ad op ted  son^ an d b y  
R u k h ab j th e  posth u m ou s son , o f  one A m b u sh e t, w h o  w as a  Ja in  
b y  caste,

O hnnilal ap p lied  f o r  e x ecu tion  o f  th e  decree.

T h e S u b ord in a te  J u d g e  h e ld  that, as ad op ted  son, C h u n ild l w as 
entitled  to  o n e -fifth  o f  th e estate o f  h is a d o p tiv e  fa th er, and 
a llow ed  h im  to  execu te  th e  decree to  th a t  extent.

I n  appeal, th e  D is tr ic t  J u d g e  h eld  th a t , a ccord in g  to  the cus^* 
tom  p reva len t am on g  the Jains, an a d op ted  son to o k  an equal 
share w ith  a  su bsequ en tly  born  n atu ral son. H c j th erefore , 
a llow ed  C liu n ila l to  ex ecu te  h a lf o f  the decree.

A g a in s t th is order, E u M id b , th e posth u m ou s son , appealed  to  
th e  H ig h  C ourt.

Mahddev Chimndji Apte fo r  a p p e lla n t :— T here is no p ro o f in  
th is case o f  a n y  sp ecia l cu stom  am ong th e Jains rega rd in g  th e  
righ ts o f  th e  ad opted  son . I n  the absence o f  su ch  a  custom  
the o rd in a ry  H in d u  la w  applies to  th e  Jains-^Chotay Ldll v . 
Chunno LalP-'^. A cco rd in g  to  th e H in d u  la w  th e  a d op ted  son  
is en titled  to  on e -fou rth  o f  the estate.

* Second Appeal, No. 397 of 1891.
(1) L. R., 6 I. A ,  15.
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D dji Ahaji Khare fo r  r e sp o n d e n t :—T h e  Jains^ in  com m on  
w ith  m any o th er  castes, h ave  a specia l cu stom  b y  w h ich  the 
ad op ted  son takes a m o ie ty  o f  the e s t a t e : see S te e le ’s H in du  
L a w  and C u stom , pages S86 an d  387. T h is  a u th o r ity  is con 
clu sive  on th e  qu estion  o f  cu stom .

Ja r d in e , J . ;— T h e  o n ly  p o in t relied  on  b y  M r. A p te , w h o  
apjpears fo r  th e  appellant, is that, in  th e  absen ce o f  p r o o f  o f  
special custom  a m on g  Jains, th e  ord in ary  H in d u  la w  p re v a ilin g  
in  th is P resid en cy  m u st b e  applied  to  determ ine th e  respective  
shares o f  a la w fu lly  ad op ted  son  and a  n atu ra l son  b orn  a fter  
th e ad op tion . T h e  S u bord in ate  Ju dge g a v e  th e  fo rm e r  one- 
fifth  share o f  th e  p rop erty , w h ile  the D is tr ic t  J u d g e , re ly in g  on 
the statem ents in  Steele^s H in d u  L a w  and C u stom  a t pages 
386  and 387 , aw arded  on e-h a lf. T h e te x ts  q u o te d  b y  W e st  
and B iih ler at pages 388, 773, 935 and 1187  sh ow  th a t under 
the M it^kshara law  th e  ad opted  son is u su a lly  en titled  to  one- 
fou rth  o f th e  estate. “ I t  is n ow  settled  la w  th a t th e  ord in 
ary  H indu  law  o f  in heritan ce is to  be a p p lied  t o  Ja in s in  the 
absence o f  custom  and usage v a ry in g  th at law.^’  T h is  is  a p ro 
position  w h ich  w as aflBrmed b y  the P r iv y  C ou n cil in  C h o t a y  

L o l l  V . Chunno LalP ^ . T h e ir  L ord sh ips sa y  ; “ T h e cu stom s o f 
the Jains, w here  th ey  are relied  upon^ m u st be  p ro v e d  b y  e v i
dence, as oth er specia l custom s and usages v a r y in g  th e  general 
law  should be  p roved , and, in  the absence o f  p r o o f , th e  ord in ary  
law  m ust preva il.”  See also B a c h e h i  v . Makhan

In  the p resen t case th ere  is n o sa tis factory  p r o o f  o f  a n y  specia l 
custom . F o r  th is reason  w e  am end the decree o f  th e  D istrict 
Court b y  su bstitu tin g  on e-fou rth  fo r  on e -h a lf as th e exten t' o f 
the decree w h ich  the respon den t Chunilsll m a y  execu te . Costs 
o f  both  appeals on  Chunil^l,

D e c r e e  a m e n d e d .
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