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circumstance was sufficient to justify his disposing of the
deikhest in the manner he did ; and it may be that the decree Oumixvi
being one in a partition suit the defendant himself could have 1;}“;‘1‘;’;3
applied at any thne to the Court, by showing sufficient cause Bir e TRE.
to have the order cancelled and partition proceeded with, bus

the order uot having been made owing to any default on the

part of the respondent and being still in force when the present

derliuist was presented, there is the same reason for treating

it as being, to use Stuart, C. Js language in Pavas R v,

Gardaer®, in legal continuance ” of the dailfuist of 1882, ay

was done in those eases which have been veferred to by the
respondent.

We think, therefore, that the lower Cowrt of appeal was right
in its view of the present darkhds?, and that its ovder should
be confirmed with costs.

Decree confirmed.
()1 L. B, 1 AlL, 355,

APPELLATE CIVIL.

Before Sir Churles Sargent, N, Chivf Justive, ond Mr. Justiee Birdwood,

SHAIK IDRUS, (UBIGINAL PLatsTiny), AvPELLANT, ». ABDUL RAHIMAN - 180k
AXD OTVHERS, (ORIGINAL Drruxpanis), Resrovpevrs.s July A

Mortyage— Copstruction~TIntention of puarties—Morigagee (o hitve possession for :

tein years aurl Lo vecvive profits in liew of inlerest— Movtgagor to irecover possession

in the year he paid the money cfter the expirationof the prriod—Morigaye's vight of

sily —Clise 3, Seetion 15 of Regulation Vof 1827— Mortyuyee’s personal veinedy

against the mortyayor—Limitation. ‘

Where o mortgage-hond contained -a-stipulation that the mortgagde shonld -
enter into possession of the mortgaged property and-enjoy the rents and protits
in leun of inteyest for ten years, and that after the expiration of that perlod%
mortgagor shoukd enber iuto possession in the year in which he paid the debt,

Held that it was the intention of the parties that the mortgaged property
should not be sold in satisfaction of the morigage-debt, that the mortgagee was
remain in possession fov ten years, aud that ander clanse 3 of seetion 13 of Reguls
Hion V of 1827 he had no power of sale,

to

"The mortgagee having bronght lissuit within three yeors. from the expiva-
tion of the stipulated peviod of ten years,
Held, that the movigagee's personal ramedy against the mortzagor was it
time-barred, .
* Becond Appeal, No, 247 o 1890,
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THIS was a second appeal from the deeision of M, P. Kharegh4t,.
Assistant Judge of Théna,

Suit to recover amount due under a mortgage-bond.

The plaintiff’ sued to recover the sum of Rs. 598-13-0 due on
a mortgage dated the 23rd June, 1876. He prayed for payment,
and, in default, that the land should be sold, and for a decree
against the first defendant personally for any balance that
might remain unsatisfied.

By the mortgage-deed certain land was mortgaged to the
defendants with possession for ten years, the rents and profits.
to he taken in lieu of interest. The following is the material’
part of the deed :—

““The land, as described above, we have given infto your possession for profitor
loss, under an agreement for ten years, Therefore, the profit or loss (in respect .
therenf) during the ten years is yours, We have nothiug to do with the same,
In the year in which we will pay your amount at the havvest time in the month
of Mdrgashirsh, on the expiry of the ten years, we will take theland for the next
succeeding erops. If we make default in causing the terants to pass their
Labuldyats (to you) in vespeet of the sawe, or in any manner whatever, we will
calculate interest at one per cent. per month from the date of the hond and pay off

. your amount on personal gecuriby.”

The Subordinate Judge passed a decree for the plcuntlﬁ On
appeal the Assistant Judge found that under the terms of the deed
the plaintiff could not recover the money advanced by the sale
of the mortoaged property, and that the elaim against defendant
No. 1 personally was time-barred.

The following is an extract from his judgement :—

¢t The deed is not an ovdinary mortgage-deed, It provides that the plaintiff
sliquld take posscs:siml of the property and enjoy the fruits thereof for ten years,
and-all loss ox profit acevning there‘rom is to be his, the principal bearing uo
interdst 3 that at the end of the ten years the principal would be paid hack to

“him, and property recovered, sl that he was to continne in possession after the

ten years until such payment ; and what is most fuportant, it recites, that if
{defanlt be made in giving possession, the plaintilfis to recover the money advanced
with interest at 12 per ceund. from the esccutants persoually. Such personal
vecovery is the ouly remedy provided for the recovery of the debt if possession
he nobgiven ; there is no condibion 2t all as to the sale of the property or
yecovery from tlie property in any other way. ¥ Tt is pretty clear from the
condition of possession, as well as from this condition in default of possession, that
theintention of the parties must have hoon toavoid sale of the property under all
circumstances ; sucha condition of sale, therefore, cannot bo taken as impliedly

neorporated in the deed.”
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The plaintiff appealed to the High Court.

Rdo Sshel Visudeo Jaganudth Kirtikar for the appellant :—
The lower Court has construed the mortgage-deed as if it
created only a money obligation. Tt is a mortzage and under it
we are entitled to all the remedies which a mortzagee ordinarily
has. It is o usufructuary mortgage ; we arve entitled under it to
remain in possession of the property for ten years and enjoy
profits in liew of interest duving that time; and after the expiva-
tion of the stipulated period the execatants were to pay us our
money and we were to restore the property to them—TVenlatesh
Shetti v, Nardyan Shettih.- Further, the document createsa charge
on land—Motiram v. Vithai®. FEven if it does’ not, the lower
Court was wrong in rejecting our claim on theground of limitation.
Under the terms of the document ten years is the period allowed
for the payment of the mortgage-debt. That time expired in
1886 and our suit was filed in 1888, and 1s not barred.

Diji Abdje Klare for respondents Nos. 3—7 —No. issue was
raised in the lower appellate Court as to the personal liahility of
the vespondents. In his plaint the appellant does ask for a
personal deeree against ns.  The prayer is that the property be
sold, and thab for the balance, if any, a personal decree should he
passed against respondent No. 1 only.

Clause 3, section 15, Regulation V of 1827, provides for the
sale of the mortgaged property ouly when there is no other
special agreement in the deed, This document is not merely
silent as to the right of sale, but it contains a special agreement,
wiz., that the mortgagee should rewain in possession for ten years,
and after the expiration of that period the mortgagor should pay
the mortgage amount and take back the land. Ttis clear that
the parties never intended that the property should be sold for
the payment of the debt. Itis also to be noted that though
the deed states that the wortgage was with possession, still the
appellant was never put in possession of the property. He
admits in his plaint that he was not put in possession, and claims
interest on the mortgage-debt from the date of the transaction
viz., the 23vd June, 1876. ’

M I, LR, 15 Bom,, 183, @ LL. &, 13 Bom,, 90,
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Réo Séheb Vdsudeo Jaganndth Kirtihar in reply :—The docu-
ment gives the land as security for mouey. Regulation V of
1827 makes no distinction between an ovdinary and o usufructu-
ary morfgage. All these distinetions are made by the Transfer
of Property Act (IV of 1882), whichis not applicable to the

_Presidency of Bombay. It is true that we were not put in pos-

gession, but want of possession cannot affect the nature of the
security, the mortgage amount being all along seeured on the
land.

SaraEnt, C.J.:—We agree with the lower appellate Court that
it was the intention of the parties that the land mortgaged to the
plaintiff should not be sold in satisfaction of the mortgage-debt.
The plaintiff was to enter into possession of it and enjoy the
vents and profits for ten years in licu of interest. The Jand was,
no doubt, pledged as security for the debt; but the mortgage-
bond contains an express stipulation that, after the expiration
of the ten years, the defendant was to enter into possession in
the year in which he paid the debt. In other words, the plaint-
iff was to remain in possession il then, and the land was not
to be sold. That being so, the plaintiff has no power of sale

" under clause 3 of seetion 13 of Regulation V of 1827,

We cannof, however, agree with the lower appellate Court
that the plaintiff’s personal remedy against the defendant No. 1
was barred by time, for the mortgage-debt was not payable till
the expiry of the ten years referred to in the bond,—that is, not
till 1880, The suit was brought in 1888 and was, thercfore, in
time.,

We must, therefore, reverse 5o much of the decrec of the
lower appellate Court as rejects the claim against defendant
No. 1personally and direct that claim to be re-heard on appeal
on the merits as against defendant No. 1. Costs as between
plaintiff and defendant No. 1 to abide the result. Appellant to
pay the costs of the other defendants throughout.



