
1891. given full force and effect to. I am fortified in this opinion by
queex." the fact that, although it has been settled law since the year 1873

Empress that coins are not instruments of gaining used in playing any
Govini) ,0-ame,”  no alteration of tlie law in tliis respect was made by the

Leo-islature even when it passed Bomhay Act IV of 1887. Had 
there been any after intention to include coins among instru- 
ment« of gaining so tis to Jiiahe gaming vvith them punishabloj 
the obvious way to have carried oi.it tliat intention would have 
been to insert the word "•' ct>in in section 12 of the Act. The 
same result might have been attained if on the insertion of the 
new definition of tlie expression instruments of gannng the 
restricting words used in playing any game not being a game 
of Diere sld ll” had been repealed in section 12 and. the other 
sections in which the.se words occur. Bondjay Act I of 1890, 
however, does neither of these things. The sole professed object 
with which it was passed was to include “ wagering ” within the 
prohibitions of the Prevention of Gambling Act in consequence 
of the decision of this Court in the case of Queen-Empress v. 
MarotiamcMs MotimwP. The Act -was not intended to make 
any change in the law as to the nature of the instruments of 
gaming referred to in section 12 of Bombay Act IV  of 1887, 
and I  am of opinion that it has made none.

Afpcal dismissed,
0) I . L, E., 13 Bom., 6S1.
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B̂ ,fore Sir Ghmies Sargent, Kt., Chief Justice, and Mr. Justice, Bmhvood.
1891. C H IN T A 'M A N  D A 'M O D A B  A G A  S H E , (o r ig ik a l Depenbant), Appel- 

J u l y  9. V. B A 'L S H A 'S T R I, (oniGraAL Plai^itipp), B,i?s:pokdest. *

*  E r e c i i t i o n — Decree—PartUion decree—Ohstmdmi~LimikUion--DarMdstpriisented 
i n  i i i  h g c d  c o n f in m m e  of a  d a r k h d M  of

A dm'lM&t is not necessarily cancelled by being taken off the file. Its effect 
T O i s t  b e  determined by the spccial circumstances of c.ach case.

A  obtained a deci'ee for partition in ISSl, and on the l lt l i  March, 1882 
presentJed a darlcMst for complete execution of the decree. Having attempted to 
take possession of a moiety of a house to which ho was etititled under the decree, 

 ̂ ^  Second Ai'jpeal, ISTo. 89 of 1891.



lie was obstructed by S., and it beeauie necessary for bim to iile an ejectment suit 189l»
against S. before proceeding further with tlxe exeoiitioii of liis xiartition decree. CmsTAM&Iil
In August, 1885, a second api^eal in tliis ejectment suit w a s  pemliug iu the High D a m o d a k .

Conrt, and A., oa the 1st August^ ISSo, obtained an order in the execution matter, A gashb

which recited the fact of the second appeal, and that A. desired tliat the dai7j?idsi Ba 'lha 'stRI.
should “  for the present be caucelledj” and ordered tiiat ‘ ‘ further execution be
stopped.”  Other litigation between A. and S. tool; phice, which was finally
closed on the 31st October, 1SS9. On the 3rd January, 1S90, A., presented a clarhhdsf.
for the execution tif tiip decree of ISSl. It was contended that csecution was
barred, and Oiat the order of 1st August, 1885, had cancelled the ddrhhdsi of
11th March, 1S82.

Ildd, that the preaeut application was not barrcdj the darkhmt being in legal 
contiuuance of the darkhdat of 1SS2.

This was a second appeal from tlic decision of R. 8 . Tipnis,
Acting- Assistant Judge of Ratuagiri.

The facts of tiio ease were as follows :—
On the 28th Septembex’j 1881  ̂ the plaintiff ol)tained a dccree 

against the defendant and others tor partition of a house, fields 
and moveable property. The decree held that the pleLintiff was 
entitled to a half share of the property in di«putOj and directed 
partition. Under the decree some property wa.s actually divided^ 
and the plaintiff and the defendants were directed to be givou 
portions allotted to each of tliem_, and with respect to the rest of 
the property, such as fields which yielded revenue to G-ovorn-i 
ment  ̂ the parties were directed to effect partition iu execution 
through the Collector.

On the lith  March, 1882  ̂ the plaintiff presented his iirst 
darJchdst for complete execution of the decree.

In the year 188B the plaintiff was given possession of the 
portions of the property already divided under the deoi'eej and 
the Collector was directed to partition the rest of the property.

While the partition proceedings were pending’ before the 
Collector, the plaintiff having attempted to take possession, of 
the house and other property which had Ijeen already divided by 
tho decree, Satyabhainabai^ a widow belonging to the family of 
the parties, obstructed him. The plaintiff thereupon in 1882 
brought a suit to eject lier. She defended the suit, alleging 
that she was entitled to a moiety of the property, and that not 
being a pixi’ty to the partition decree she was not bound by it.

YOL. X Y L ] BOMBA.Y SEElES-



The plaintiff obtained a decree against Satyabliamabai in tlie 
C h in ta 'm a n  Court of first instance, but; on appeal  ̂ that decree was reversed 

A g a 'she on 21st March; 1 8 8 4 ;  and his claim rejected on the ground that she 
BVlshI'stbi. entitled to hold the property for her maintenance, and that the 

plaintiff M̂ as not entitled to recover the property until he had 
made provision for her maintenance. The plaintiff then filed a 
second appeal in the High Court.

Meantime while the suit in ejectment was going on, Satya- 
bhamabai on the 1st I^ovember, 1883; presented an application 
to the Collector, objecting to the partition of the remaining pro
perty being proceeded with by him on the ground of her lien for 
maintenance. The Collector filed the application, but went on 
with the partition proceedings and settled a certain partition 
scheme. But as both the parties objected that the scheme was 
not in accordance with the decree, the Subordinate Judge set it 
aside in 1884 and directed the Collector to make a fresh parti
tion.

While the partition proceeding's were pending before the 
Collector the appellate decree in the ejectment suit instituted 
by the plaintiff against Satyabhamab^i having rejected the 
plaintiffs claim, he on the 10th July, 1886, stated to the Court 
that proceedings in execution should be stopped, as he had pre
ferred a second appeal to the High Court against the appellate 
decree, and that there was no use in proceeding further until the 
second appeal was decided. The Court thereupon communicat
ed with the Collector, who, bn the 15th July, 1885, returned to 
the Court the warrant issued to him for partition. Below the 
warrant the Court took down the statement of the plaintiffs 
pleader, namely, that he had preferred a second appeal from the 
decree of the appellate Court (in the ejectment suit), that the first 
partition having been upset, no fresh partition need be made, that 
he would prefer a separate darJchdst, and that the darklidsi 

^should, for the present, be cancelled. After having recorded the 
above statement of the plaintiff-'s pleader, the Court on the 1st 
August, 1883, passed the following order upon the darkhdst:—

“  T h e re fo re  fu rth er execu tion  sh ou ld  be stop ped , and th e  w ar- 
t m i  w ith  its accom panim ents re ce iv ed  fr o m  th e  C ollector i.*?
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placed with the aiid this t^arMds  ̂ is disposed of. This
darkJmst to be placed on the record alons \Adth the papers.” OHiNiAMAif

 ̂ Bamobir
While the proceedings under the above darJihdst were pend- AeteHs 

iug'j the plaintiff on the 3rd March; 1885, presented a second dar- BiLSHAOTi* 
Jchdst, stating that as the period o£ three years from the date o£ the 
first daTlihdst would soon expire, he presented the second dar-̂  
hhdst merely to prevent the decree being barred by limitation.
The order of the Court upon the darhlidd was that as the 
execution proceedings were going on under the first darkkdst 
there was no necessity to take further steps upon the second 
darkJidist, and thus it Avas disposed of.

On the 29th February, 1888̂  the plaintiff presented a third 
davMidst, saying that lie did so to keep the decree alive and 
did not seek for any execution upon it. The Court disposed of 
this dar'khdst, directing that as no execution was sought, no 
further steps should be taken.

In the meanwhile, on the 12th November, 1886, the High Court, 
in second appeal, confirmed the decree of the lower appellate Court 
in the ejectment suit which had been instituted by the plaintiff 
against S aty abham abdi.

The plaintiff thereupon on the 8th August, 1887, filed a suit 
against Satyablv^mabiii and the defendants in the partition suit  ̂
prayings among other things, for a scheme for the maintenance oi 
Satyabhitmabai. This suit was finally decided, in appeal, on the 
31st October, 1889. It Avas held that the defendant, Chintiman 
Ddmodar Agashe, should maintain Satyabham^baij who was a 
W'idoAY of his branch of the fam ily; that the plaintiff\s share Avas 
not liable for her maintenance ; that the plaintiff should be put 
into possession of all the property Avhicli was already awarded to 
him under the partition decree ai d of which he had been de2}rived 
by Satyabhamabaij and that the i^laintiff’s remedy to obtain pos
session of the rest of the property was by j)roceeding in exe
cution of that decree.

The plaintiff accordingly on the 3rd January^ 1890, presented a 
darkhtist for the execution of the partition decree.

The defendant; Chinttiman Damodar Agashe, objected on the 
ground that the elocution of the dccree Avas barred by limitation.
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3S9L____  The First Class Subordinate Judge, Kliaii Bahadur M. N.
Ohintaman Kaiiavatij held that the darhhdst was barred; and rejected it.

BAaiODAE
AgAshe The plaintiff appealed to the District Court, and the Acting 

Bimilsm. Assistant District Judge reversed the order of the Subordinate 
Judgej and directed that the darkhdst be proceeded with in the 
usual manner.

In his judgment the Assistant Judge remarked : In the case
before me it clearly appears that execution proceedings un
der the darlihast cl; IS 82 were temporarily suspended and not 
iinally brought to an end. This is evident from the statement of 
the plaintiff’s pleader and the order of the Court dated the 1st 
August, 1885”  ̂ * ‘ ‘'Under these circumstances
it must bo held that the execution proceedings were practically 
suspended by an obstacle which had been held as temporarily 
valid, unless set aside by a separate suit,

The following cases were relied on by the Assistant Judge in 
his judgment:—Boohoo Pyaroo Tuhohildcorinee v, 8i/ud Naalr 
Ilossein̂ '̂̂ ; Issurrce Dassee v. Abdool Klicdak -̂'>; Chandra Prodhan 
y.'Goin Mo7ian Shahâ '̂ ;̂ Raghimandiiii Porshadr, Bhugoo Lall'-̂ ) ; 
Paras Bcim v. Gardner^^  ̂j Basant Lai v. Batul B ibi^̂’'̂ ; Ralydn- 
hhai Dipchandv. Ghcmashcmldl Jddundthji^̂ ;̂ Krishndji Baghu- 
ndth V . Anandrdv BalldU '̂ ;̂  Vcnhatrdv Bwpu v. Byes-mg Vithcd- 

Virasami v, ; Mtrd^ja?i Namhl v. Pappi Bnih-
; Bajrathum  y, Shcvalay

Against the decree of the District Court the defendant 
appealed to the High Court.

(jastlfH* with Qawisli Krvoltnti Dcshamuhha for the appellant 
The darhhdst of 1882 was actually put an end to by the order 
of the 1st Augustj 1SS5, and not merely suspended. That is clear 
from the fact, that aii intermediate darhhdst was presented 
on the 29th February^ 1888, with the avowed object of keeping 
the decree alive. The cases cited do not ajjply to the present case.

(1) 23 W, B„ 1S3, Giv. Eul <7) I. L. R„ 5 Bom., 29;
(2) I. L. II., 4: Calc., 415. (S) I. L. 11., 7 Bom,, 293.
m I. L. 11., 14 Cale., 385. <0) I. L. U., 10 Bom., 108.
0) I. L. R., 17 Oalc., 268. m  I. L. R., 7 Mad., 595,
(fi) I. L. K., 1 All., 355. (n) I. L. E., 10 Mad., 22.
'{6) 1 .1. a All., 23. (12) I. L. 11 Mad., 103.
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1891.Satyabhamabai did not obstrtiet the partition of the revenue"’ 
paying property, which alone is tlie subject-matter of the pre« Ghptajia.3? 
sent darJihdst. There wtivS really no obstvvictioii to'the execution.
But even a.ssinning tliat there waSj it was not .siich as made it 
necessary to stop the execation proceedings. Notwitlistand- 
ing Satyabharaal»ai’s obstruction, the execution could have been 
proceeded with as Ijetween the parties, T'nrtherj the exeen- 
tion proceedings were stopped, not by the Court’s bidding, bnt 
at the voluntary request of the respondent liimself. I ’urther, 
if the order of the 1st August, 1SS5, only amount to suspen- 
sion  ̂ this suspension was to last until the disposal of second 
appeal, that is, until the 12th November, ISSG, and from that 
time more than three years elapsed before the present darMidgt was 
filed on the 3rd January;, 1890. Satyabhtlradbd.i^B obstruction 
eventually succeeded, and the respondent’s opposition to it failed.
The cases citedj therefore, do not apply.

Branson with Mahadeo Chimiiuji Apte for the respondent :~—
The present darhMst was for the execution of the whole decree- 
On the 1st August, 1885, the order was for a suspension ‘ for 
the present, ’ not for total cancellation of the execution proceed" 
ings. Taking off the file does not necessarily mean caneellation, 
but may, having regard to all the circumstances, as in the present 
case, betaken only to mean a temporary susijaxisioii—Mtii'Tondt'h 
Bhuiijo V. OJmmii Lall Gliosê '̂̂  '". .............

Satyabhamabai obstructed the partition of the reveuue-pay- 
ing property by serving a notice on the Collector on the 1 st 
November, 1883. Moreover, in causing the obstruction ishe did 
not merely urge her right of maintenance, but also claimed a 
share, which ultimately was not granted to her. Thus the ques
tion raised by her involved the possible necessity of re-adjusting 
the whole jpartition, raised a practically inevitable obstruction, and 
so rendered the temporary suspension absolutely necessary. The 
decision in KalydnWuU Dipchand v. Ghanashamldl Jddundthji 
covers the present case.

The obstruction caused by Satyabhamab^i was finally removed 
on the 31st October, 1889, and the present darkhdst was pre
sented within three years from that date.

(1) I  L. E., 4 Calc., S77. (2) I L. U., 5 Bom., 29.



1891. Sargent  ̂ C. J. :~ In  this case the pM ntiff had obtained'a 
CHiNrAstAN decree on the 2Sth September, 18S1, for partition against several 
^rlsHiT .defendants; and on the 11th March, 1882, he presented his 

darWuist for complete cxocAition of the decree. By the decree 
‘ a certain house was directed to be divided in equal shares 

between the plaintiff and the first defendant, and a warrant was 
accordingly issued to put plaintiff in possession of his moiety. 
At the ■ same time it was referred to the Collector to effect a 
partition of the family lands.

When plaintiff proceeded to take possession of the moiety of 
the house he was obstructed by Satyabh^mdbai, a widow of the 
family, whereupon he filed a suit in 1883 to eject her  ̂ to which ■ 
SatyabhamaMi pleaded that she was not ])ound by the decree 
of 1881 and was entitled to half the entire property. She herself 
also objected on the 1st November, 1883, to the Collector pro
ceeding with the partition. The Court of first instance awarded 
the plaintiff’s claim, but, on appeal, it was thrown out on the 21st 
March, 1884, on tlie ground that Satyabhamabai was entitled to 
hold the property at present for her maintenance, and that 
plaintiff could not have possession until he had made provision 
for her maintenance, ■

On 10th July, 1885, the plaintiff made a statement to the Court 
that, having failed in his suit to remove the obstruction offered 
by Satyabhamabai, he had appealed to the High Court, pending 
which it was obiectionable that the remaining division of the 
property should take place and possession given, and prayed that 
delivery of possession shouH be stayed. On the 1st August, 1885, 
the Court made an order, which, after, reciting the statement of 
the plaintiff that the Collector had on 15th July, 1885, returned 
the warrant issued to him for partition, that plaintiff’s vakil had 
stated below the warrant that he had preferred a second appeal 
from the order of the appellate Court, that the first partition 
having been upset, no fresh partition need be made, that he 
would prefer a separate darkhdst, and that the darhlmst should 
for the present be cancelled, proceeded thus:— “Therefore, further 
eKecution should be stopped and the warrant with its accompani
ments received from the Collector is placed with the darkhdst
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anti tliis darhhaBt is disposed of. This darMulst to hQ placed on  ̂ IS'iL 
the record along with the papers inentioned below /’ CnixTiatAs

The plain meaning' of this order is that the ikirkhnst for the , AtjisHK* 
present disposed o£ by ordering that further exectifcioii of the . 
deei’tie be stopped. On the 12th November, iSSG, the second 
appeal preferred by the plaintiff was decided against him, and 
on 8th August, 1887, he liled a suit against Satyahhamabai, and 
the other parties to the partition'’ decree for vaiioiis reliefs, and 
among others for a scheme for the maintenance of Satyabliainabai.
Thi.s suit was decided, in appeal, on 3Lst October, 1889, the decree 
directing that SatjaLhamabai should 1)6 maintained by defendant 
Jfo. 1 , ars she was a widow of his branch of the family, and plaint
iff's share was held not liable for i t ; and plaintiff u'as directed 
to be put into possession of the property in respect of which he 
had been obstructed by Satyabhanidl>ai; it was also pointed out 
that plaintiff’s remedy to obtain partition of the rest of the pro
perty {i. /?., the land which had been referred to the Oolloetor to 
partition) was by proceeding in execution of the orig-iual partition 
decree. " ' ,

The plaintift' then presented the present davHdd  on 3rd Jfin- 
uar3% 1890, for the execution of the partition decree of 18S1. The 
First Class S'lbordinate Judge of Ratnagiri held the clarkhad 
was time-barredj but on appeal the decree was reversed and the 
C(jurt below was ordered tr> proceed with the dar]>hdst. The. 
ground o£ the decision of tho lower appeal Court is that “  the 
execution proceedings were practically suspended in 1 885 by jiii 
obstacle over which plaintiff had no control/’ ’ and that tbe present 
ilarhluUt is not an execution, but an application to revive iiie 
ilarkhast of 1SS2 in accordance with the decisions in, .Boohoo'̂ '
Pyaroo TiiltoInhJarlnee Y. Saijud Nazir Hossein HurmmUli.
Bhivnjo V. Chumii Lull Gliose Kalydnhhdi Dipcltand y :  
Ghctnashamldl Jdclimdtliji '̂^\ and Paras Puhn v. Gardne]<^\ The 
result of those cases is stated by Mr. Justice Melvill in Kalyd.n- 
l/hdi Pipohand 'v. Glianmhamldl JddimdtJi^'i to be '' that the 
application made by a decree-holder after the removal of the

(1) -2S W . K., 183. m I. L. n ., 5 Bom., 29.
CS) I . L. E,, 4 Calc., 877. (A) Ibkl, 1 AIL, 355.

I. L, E., 5 Bom,., at p. 34,
u 1507—7



obsfcaele, wliich has for a time rendered esecufcion impossible, is 
not an application t^ execute tlie decree^ but one for tlio revival 

Di:.((rnAR continuation of the lormcr pvoceoclings.'’ACAfillE
Balsh' '̂ck!. Two objections^ however, liave Ijoen taki.'n to the application 

oi‘ that ruling to the present case, lb was first urged that the 
darl'hdd must be deemed to have been cancelled by the order of 
1st August, 1885; and not suspended. As to tliis the decisions in 
Hurrondih Bhunjo v. Ghunnl Lall Gkose'--  ̂ and Venkair v̂ Bdjni 
V. Bijesincj Vithalsirig shovv" that a darJJidst is not necessarily 
cancelled by Ijeing taken off the tilcj and that its effect must be 
determined by the special circumstances of each ease. Here it 
is plain from the plaintiff’s statement that the object he 
had in view was not to put an end to the execution proceedings, 
but to suspend them for the time until the disposal of the plaint
iff’s second appeal; aiid the recital in the order of the Court 
to the effect that the plaintiff’s Vcikil asked that the darlchdst 
“ should for the present bo cancelled” clearly shows that it was 
with that limited object that the darhlulsi was disposed of by 
the Court when it ordered that it should “  be placed along with 
the papers mentioned below on the record.” W e think, theuefore.j 
that the lower appeal Court was right in its view of the order 
of 1SS5.

It was contended, howevei'j that in alb ‘le cases al>ove citedj 
the order was made ou the successful objection of a third party 
which interrupted the execution proceedings and made them 
impossible, whereas here the order suspending* the pro
ceedings was made on the application of tJio judgment-crediter 
h im s e lf ,and the suspension of those proceedings was not absolutely 
necessary. It may be that the partition might, strictly spealdngj 
ho/ve been proceeded with between the parties to the suit 
notwithstanding Satyabliamabai^s objection, leaving the (juestion, 
as to tho provision for Satyab]\amrlb:U's maiiiten;ince to be deter
mined in another suit between the parties; but it is plain that 
her obstruction constituted a practical obJ<X'tio]i to a complete 
partition being effected between the memljers of the family. 
It Avas for the Subordinate Judge to consider whctlier that
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'circumstance was siifficioiit; to justify his disposing of the
darkhcid in the manner he did j and it may be that tiie decree CufsTiiusi
being one in a partition suit the defendant liiinself ooultl have
applied at any time to the Com% by showino' sufficient cause , 15
to hare tlie order cancelled and partition proceeded with; but
the order not having been made owing to any default on tlie
part of the I’cspondent and being still in force Avhen the present
darl'IhUi was presenteil, there is the same veason i'or treatin'*-
it as being, to use Stuart, 0. J.’s language in Fams Ram
GardnfM̂ '>, •‘’ in legal continuance ” of the darhluht of .1882, as
was done in those cases which liave been referred to by the
respondent.

We think, therefore, that the lower Court of appeal was rigbt 
in its view of the present darhhnsf, and that its order should 
be confirmed with costs.

Decree cohfirmed.
0 )1 .L . R .,1 A]l.,355,

A P P E L L A T E  C I Y I L .

Jiejore filr Vhades Sargent, Jit., Chief o>ul2Ir. Jii.stice Blrdmood.

S H A IK  ID IiU S, (biuCriXAL PiiAisTiBT), A I'PEi.LASTj V. A B D U L  R A H IM A N
-VND OXHEKSj ( o 1UGIK,A;L B e FIvSDA^JTS), PiESPON'DENTS.-®-

JMoiigagti—Coiisfruction—Jritoiition of 'parihs—Mortgcujce to hare pô sesislon J'or 
tm nears and io recdm -prq/iism Ikic of biierest—Mortgaijor to recover liomsdom 
m the. year licpaid the money after the e;qHrall<riiof theiKriod— Moiigaijee's of 
snle—C'ldiise'i, Sectioii 35 of Rmjiilnthii Vof\'&21~Mortuaijee'> ĵii rsonalreniei:lii. 
aijalnd the mortijayor—Limitation.
Where a mortgage-boiid contained a-stipulation that the mortgagee s’ixouUI ■ 

enter into possession of the mortgageil property and'enjoy the re.ntBaud 
in lieu of interest for ten years, and that aftev the expiration at bhafe perlo(t' !̂Ww 
mortgagor &!.iouhl enter into posvsession in tha year in which he pjaid the deht,

Hdd that it was the intention of the parties that the mortgaged propei'ty 
shonldnotbe Fsold in satisfo.ctiou of the mortgage-debt, that tiie mortgagee ■̂ ras to 
revaain in possession for ten years, and that xinder danse 3 of section 3.5 Dt rie^nla-* 
tioa Y of IS27 he had no power of sale.

The mortgagee having brought his'snit within tlxree years- from the espira- 
tion of the stipulated period of teu years,

Hdd, that the mortgagee's personal remedy against the inortijai^oi’ was mi> 
iiime-havred.

Second Appeal, No, 44/ of 1890.

1S91. , 
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