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given full force and effect to. I am fortified in this opinion by
the fact that, although it has been settled law since the year 1873
thab coins ave not  instruments of gaming used in playing any
game,” no alteration of the Taw in this respect was made hy the
Legislatare even when it passed Dombhay Aet TV of 1887, Had
there heen any after intention to include eoins awmong instru-
ments of gaming so ax to make vaming with them punishalile,
the obvious way to have carvied out that intention would have
heen to insert the word ¢ coin”” insection 12 of the Act. The
same vesult might have bheen attained if on the insertion of the
new definition of the expression “insbruments of gaming *” the
restricting words “used in playing any gawme not being a game
of mere skill” had been repealed in section 12 and the other
sections in which these words occur. Bombay Aect I of 1890,
however, does neither of these things, The sole professed object
with which it was passed was to include “ wagering” within the
prohibitions of the Prevention of Gambling Act in consequence
of the decision of this Court in the case of Qn-ecn-EmpTess V.
Narottaumdds Motirdm®, The Act was not intended to make
any change in the law as to the nature of the instruments of
gaming referred to in scction 12 of Bombay Aet IV of 1887
and T am of opinion that it has made none.

Appeal dismissed,
) I. L. R, 13 Bom,, 681,
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“Before 8ir Charles Scvgent, Kt., Chicf Justice, and My, Justice Birdwood.
CHINTA'MAN DA'MODAR AGA BHE, (oricivaAnL DEFENDANT), ArrEr-
" panT, #. BATSHA'STRI, (omicivan Praiwrirr), Ruseonpeye, *

Breeution—Decree—Partition decree—Obstruction— Linitation—Darlhdst presented
in 1890, in legal confinuance of a darkhdst of 1882,

A daskhdst is not necessarily cancelled by being taken off the file,

Tts effect
must he determined by the spocial circumstances of each case.

A, obtained a decree for partition in 1881, and on the 11th March, 1882
pxesented a darkhdst for complete exeention of the decree. Hav ing attempted to
take possesmon of a momty of a house to which he was entitled undey the decree,

* Hecond Appeal, No. 89 of 1591.
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he was obstructed by 8., and it became necessary for him to file an ejectment suib
against . before proceeding furtlier with the execuiion of hix partition decree
In Aungust, 1885, a second appeal in this ejectinent suit wax pending iu the High
Court, and A., on the 1st August, 1883, obtained an order in the execution matter,
which recited the fact of the second appeal, and that A, desired that the durkhdst
should “for the present be eancelled,” and ordered that ¢‘ further execution be
stopped.” Other litigation between A. and B. took place, which was finally
closed on the 31st Qctober, 1889, On the 3vd Javuary, 1890,‘1&. presented a duikhelst
for the execution of the decree of 1881, 1t was ¢onfended that execution was
harred, and that the order of 1st August, 1885, had cancelled the derlhdst of
11th March, 1882,

Hekd, that the present application was not bacred, the darkhdst being in legal
continuance of the derlhdst of 1832,

THis was a second appeal from the decision of R. S. Tipnis,
Acting Assistant Judge of Ratndgiri.

The facts of the ease were as follows i —

On the 28th September, 1881, the plaintiff obtained a decree
against the defendant and others for partition of a house, flelds
and moveable property. The decree held that the plaintiff was
entitled to a half share of the property in dbi::‘putc, and directed
partition. Under the decree some property was actually divided,
and the plaintiff and the defendants were divected o be mgi\mn

portions allotted to each of them, and with respeet to the rest oft
the property, such as fields which yielded revenue to Govern~

ment, the parties were directed to effect partition in oxecution
through the Collector.

On ﬂm 11th March, 1882, the plaintift presented his fivsh

darklhd st for complete exeeution of the decree.

In the yeur 1883 the plamtifi was given possession of the
portions of the property already divided under the decxee, and
the Collector was directed to partition the vest of the property.

While the partition proceedings were pending before the
Colleetor, the plaintiff having attewpbeld to take possession of
the house and other property which had been alvendy divided by
the decree, Satyabhdmilbdi, a widow belonging to the family of
the partics, obstrocted him. The plaintiff theveupon in 1882
brought a suit to eject her. She defended the suit, alleging
that she was entitled fo a moiety of the property, and that not
being a party to the partition decree she was not bound by it.
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The plaintiff obtained a decree against Satyabhdmabil in the
Court of first instance, but, on appeal, that decrec was reversed
on 21st March, 1884, and his claim rejected on the ground that she
wasg entitled to hold the property for her maintenance, and that the
plaintiff was not entitled to recover the property until he had
made provision for her maintenance. The plaintiff' then filed a
second appeal in the High Court.

Meantime while the suit in cjectment was going on, Satya-
bhdm4bai on the Ist November, 1883, presented an application
to the Collector, ohjecting to the partition of the remaining pro-
perty being proceeded with by him on the ground of her lien for
maintenance. The Collector filed the application, but went on
with the partition proceedings and settled a certain partition
scheme. But as both the parties objected that the scheme was
‘not in ageordance with the decree, the Subordinate Judge set it
aside in 1884 and directed the Collector to make a fresh parti-
tion.

While the partition proceedings were pending before the
Collector the appellate decrec in the ejectment suit instituted
by the plaintiff against Satyabhdmdbii having vejected the
plaintift’s claim, he on the 10th July, 1885, stated to the Court
that proceedings in execution should be stopped, as he had pre-
ferred a second appeal to the High Court against the appellate
decree, and that there was no use in proceeding further until the
second appeal was decided. The Court thercupon communicat-
ed with the Collector, who, on the 15th July, 1885, returned to
the Court the warrant issued to him for partition. Below the
warrant the Court took down the statement of the plaintiff’s
pleader, namely, that he had preferred a second appeal from the
decree of the appellate Court (in the ejectnient suit), that the fivst

! partition having been upset, no fresh partition need be made, that

he would prefer a separate darkhdst, and that the darkhdsé
.should, for the present, be cancelled. After having recorded the
above statement of the plaintift’s pleader, the Court on the Ist
August, 1885, passed the following order upon the darlhdst : =

“Therefore further execution should be stopped, and the war-
tant with its accompaniments received from the Collegtor is
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placed with the darkhdst and this durkhdst is disposed of. This
darkhdst to be placed on the record along with the papers.”

While the proceedings under the above darkluist were pend-

ing, the plaintift on the 3rd Mareh, 1885, presented a second dar~

Ehdist, stating that as the period of three years from the date of the
first daikldst would soon expirve, he presented the second dar-
khdst merely to prevent the decree heing barred by limitation.
The order of the Court upon the darkhdsé was that as the
execution proceedings were going on under the fivst darkhdst
there was no necessity to take further steps upon the second
darkhast, and thus 1t was disposed of.

On the 29th February, 1888, the plaintiff’ presented a third
darkhdst, saying that he did so to keep the decree alive and
did not seck for any exceution upen it. The Court disposed of
this darkhast, directing that as ne execution was sought, no
turther steps should be taken,

In the meanwhile, on the 12th November, 1886, the High Court,
in second appeal, confirmed the decree of the lower appellate Court

in the ejectment suit which had been instituted by the plaintitf

against Satyabhdméahdi,

The plaintiff thereupon on the Sth August, 1887, filed a suit
againgt Satyabhdmabdi and the defendants in the partition suit,
praying, among other things, for a scheme for the maintenance of
Satyabhdmabdi. This suit was finally decided, in appeal, on the
31st October, 1889, It was held that the defendant, Chintdman
Dédmodar Agdshe, should maintain Satyabhdmdbdi, who was a
widow of his branch of the fanily ; that the plaintiff’s share was
not liable for her maintenance: that the plaintiff' should be put
into possession of all the property which was already awarded to
him under the partition decree ar d of which he had been deprived
by Satyabhamdbdi, and that the plaintitf’s remedy to obtain pos-
session of the rest of the property was by proceeding in exe-
cution of that deerec.

The plaintiff accordingly on the drd January, 1890, presented a
darkhdst for the execution of the partition decree.

The defendant, Chintdman Diémodar Agidshe, objected on the
ground that the exceution of the decree was barred by limitation,
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The First Class Subordinate Judge, Khdn Bahddur M. N.
Ndndvati, held that the darkhast was barved, and rejected it.

The plaintiff appealed to the District Court, and the Acting
Asgistant District Judge reversed the order of the Subordinate
Judge, and directed that the darkldst be procceded with in the
usual manner.

In his judgment the Assistant Judge remarked : “In the case
before me it clearly appears that cxecution proceedings un-
der the darkhdst of 1882 were temporarily suspended and not
finally brought toan end. This is cvident from the statement of
the plaintifi”s pleader and the order of the Court dated the st
Angust, 1885 * " 5 # “Under these cireumstances
it must be held that the execution proccedings were practically
suspended by an obstacle which had been held as temporarily
valid, unless set aside by a separate suit.

The following cases were velied on by the Assistant Judge in
his judgment :—Boobuo Pyaroo Tuhobildarinee v. Syud Neazir
Hossein®; Tssurvree Dassee v. Abdool Khalak® ; Clandra Prodhan
v. Gopi Mohan Shahe®; Rughwaandun Pevshad v. Blugoo Lall®) ;
Paras Ram v. Gardner® ; Busant Lal v. Batnl Bibe® ; Kalydn-
bhai Dipchand v. Ghanashamlal Jadundilyi @ ; Krishndgi Boghu-
ndgth v. Anandrd Ballal® ; Venkatrde Bapu v. Bijesing Vithal-
sing®; Virasami v, Athil® ; Nirayan Nambi v, Pappi Broh-
mani® 5 Ragjrathnam v. Shevaloyainmal®,

Apainst the decree of the District Court the defendant
appealed to the High Court.

Gazdar with Ganesh Krishne Deshamulilea for the appellant :—
The darkhdst of 1882 was actually put an end to by the order
of the 1st Angust, 1885, and not merely suspended.  That is clear
from the fact, that an intermediate durklhdst was presented
on the 29th February, 1888, with the avowed ohject of keeping
the deevee alive.  The cases cited donot apply to the present ease.

@ 23 W, 1., 183, Civ. Rul, ¢ I, L, R., 5 Bom., 29;
@71, L, R, £ Cale, 415, ® L L. R., 7 Bom., 293,
®) L L. R., 14 Cale,, 385. (9 1, L. K., 10 Bom., 108,
® 1. L. R, 17 Cale., 268. {0) I, L, ., 7 Mad., 595,
@ I LR, 1 AlL, 355, an 1, L. B, 10 Mad,, 22.

WML L R, 6 AllL, 23, (21, L, R, 11 Mad., 103,



VOL. XV1.] BOMBAY SERIES.

Satyabhdméabdi did not obstruct the partition of the revenue-
paying property, which alone is the subject-natter of the pre-
sent darfhdst. There was really no obstruetion to the execuntion.
But even assuming that there was, it was not such as made ib
necessary to stop the exceution proceedings. Notwithstand-
ing Satyabhdmibai's obstruction, the execution could have been
proceeded with as between the parties. Further, the execu-
tion proceedings were stopped, not Ly the Court’s bidding, bub
at the voluntary request of the vespondent himself. Further,
if the order of the 1st Aungust, 1885, only amount to suspen-
sion, this suspevsion was to last until the disposal of second
appeal, that is, until the 12th November, 1880, and from that
time more than three years elapsed before the present darkidst was
filed on the 8rd January, 1890. Satyabhitmdbdi’s obstruction
eventually suceeeded, and the respondent’s opposition to it failed,
The eases cited, thevefore, do not apply.

Branson with Mahideo Climndji Apte for the respondent —

The present darkhdast was for the execution of the whole decree.
On the 1st August, 1885, the order was for a suspension *for

the present not for total cancellation of the execution proceed-"

ings, Taking off the file does not necessarily mean cancellation,
but may, having regard to all the civcumstances, as in the present
case, be taken only to mean a temporary suspensmn»—-—ﬂm*v andth
Bhunjo v, Chunni Lall Gliose™ .

Satyabhdmabai obstructed the partition of the reveute-pay-
ing property by serving a notice on the Collector on the 1st
Novermber, 1883. Moreover, in causing the obstruction she did
not merely urge her right of maintenance, but also claimed sz
share, which ultimately was not granted to her. Thus the ques-
tion raised by her involved the possible necessity of re-adjusting
the whole partition, raised a practically inevitable obstruction, and
so rendered the temporary suspension absolutely necessary, The
decision in Kalydnlhdi Dipchand v. Ghanashamldl Jadundthyi @
covers the present case.

The obstruction cansed by Satyabhdmédbdi was finally removed
on the 31st October, 1889, and the present darkhdst was pre-
sented within three years from that date.

M 1, T B, 4 Cale., STT. (M1 L, B, 5 Bom., 29.
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Sarcent, C. J.:—In this'case the plaintiff had obtained' a

Camnrixan decree on the 28th September, 1881, for partition against several

DAMODAR
AGASHE

2.
BArsmAsTRI.

defendants; and on the 11th March, 1882, he presented  Tthis

darkhast for complete exccution of the decree. By the decree
a certain house was directed to be divided in equal shares
between the plaintiff and the first defendant, and a warrant was
aecordingly issued to pubt plaintiff in possession of his moiety.
At the saine time it was veferred to the Collector to effect a
partition of the family lands. :

When plmntlff proceeded to take possession of the moiety of
the house he was obstructed by Satyabhémébsi, a widow of the
family, whereupon he filed a suit in 1883 to eject her, to which -
Sa,tyabhamabél plea,ded that she was not bound by the decree
of 1881 and was ent1tled to half the entire plopelty She herself
also objected on the 1st November, 1883, to the Collector pro-
ceeding with the pru\tmon The Oom + of first instanee awarded
the plmntlff’.s claim, but, on appeal, it was thrown out on the 21st
Maich, 1884, on the ground that Satyabhdmabii was entitled to
hold the propérty at prent for her maintenance, and that
plaintiff could not ha,ve possessmn until he had made provision
for her mmntenzmce '

On 10th July, 1885, the plaintiff nmdo a statement to the Court
that, having failed in his suit to remove the obstruetion -offered
by Satyabhdmdbdi, he liad appealed to the High Court, pending
which it was objectionable that the remaining division of the
property should take place and possession given, and prayed that
delivery of possession should be stayed. On the 1st August, 1885,
the Court made an order, which, after reciting the statement of
the plaintiff that the Collector had on 15th July, 1885, returned
the warrant issued to him for partition, that plaintiffs vakil had
stated below the warrant that he had preferred a second appeal
from the order of the appellate Court, that the first partition
having been upset, no fresh partition need be made, that he
would prefer a separate darkhdst, and that the darkhdst should
for the present be cancelled, proceeded thus —“Therefore, further
execution should be stopped and the warrant withits acecompani-
ments received from the Collector is placed with the darkhdst



VOL. XVL] BOMBAY SERIES.

and this dakhdst is disposed of.  This durkhdst to be placed on
the vecord along with the papers mentioned below.”

The plain meaning of this order is that the Jurkhist is for the
present disposed of by ordering that further cxecution of the
deeree be stopped. On the 12th November, 1886, the scecond
appeal preferred by the plaintiff was decided against hiwm, aund
on 8th Angust, 1887, he filed a suit against Satyabhdmadbai and
the other paviies to the partition” decrce for various veliefs, and
among others for a scheme for the waintenance of Satyabhémdihdi.
This suit was decided, in appeal, on d1st October, 1880, the decrea
directing that Satyabhdmdbai should be maintained by defendant
No.1, as she was a widow of his branch of the family, and plaint-
iff’s share was held not liable for it; and plaintiff was directed
to be put into possession of the property in respeet of which he
had been obstructed by Satyabhdmébdi; it was also pointed oub
that plaintiff’s remedy to obtain partition of the rest of the pro-
perty (i e, the land which had been referred to the Collactor to

partition) was by proceeding in execution of the original parvtition -

decree,

The plaintiff then presented the present duskhiist ou Jrd Jan-
uary, 1890, for the execution of the purtition decree of 1881, The
First Class Subordinate Judge of Ratndoiri held the davkidst
was time-barred, bub on appeal the decree was veversed and the
Court helow was ordered to proeeed with the durkhdst, The
ground of the decision of the lower appeal Cowrt is that < the
excention proceedings were practically suspended in 1885 by an
obstaele over which plaintiff had no control,” and that the prc:sont
darkluist is not an execnbion, but an application to revive the
darkliast of 1852 in accovdance with the decisions in, Boobos
Pyaroo Tulobildarinee v. Saynd Nazir Hossein o Hurrandth
Blungo ~. Chunné  Lall Ghose 5 Kalydnbhai Dipchand .
Ghanashamlal Jédundihyi ®; and Pares Riwm v. Gardner®. The
resulb of those cases is stated by My, Justice Melvill in K alydin-
bhdi Dipchanld v. Ghanashamldl Jidundthii ® to be “that the
application made by a deerec-holder after the removal of the

a1 23 W, R., 183. () 1. L. R., 5 Bom., 29.

(B 1. L. R., 4 Cale, 877. (n Ioid,, 1 All,, 355.

® 1, L. R., 5 Bom,,, at p. 34,
‘& 15077
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obstacle, which has for a time rendered esecution impossible, is
not an application to execuie the deerée, but one for the revival
and continuation of the formér procecdings.”

Twa objections, however, have heen taken to the application .
of that ruling to the plesent case. 1t was fizst urged that the
derl:hest must be deemead to have been cancelled by the order of
1st August, 1885, and not suspended.  As to this the decisions in
Hurvondth Bhungo ~. Cluwnni Lall Ghose @ and Venlkati v Bipu -
v. Bijesing Vithalsing @ show that a darkhdst 1s not necessarily
cancelled by being taken off the file, and that its cffect must he
determined by the special circamstances of each ease. Herveit
is plain from the plaintift’s statement that the object he
had in view was not to putan eud to the exceution proceedings,
but to suspend them for the time until the disposal of the plaint-
iff's second appeal; and the rvecital in the order of the Cowt
to the effect that the plaintift's vakil asked that the daikldst
¢ should for the present he cancelled ”

clearly shows that it was
with that lmited object that the derbhdst was disposed of by
the Court when it ordered that it should “he placed along with
the papers mentioned below on the record.”  We think, thevefore;

that the lower appeal Cowrt was right in its view of the order

of 1855.

It was contended, however, that in all- e eases above cited,
the ovder was made on the successtul objection of a third party
which interrupted the exceution proceedings and made them
jmpossible, whereas here the order suspending the daikhdést pro-
ceedings was made on the applieation of the judgment-cereditor
himself,and the suspension of those proceedings was not absolutely -
necessary. Lt may be that the partition might, strictly speaking,
have been procecded with between the parties to the suit
notwithstanding Satyabhdmdbdi’s objection, leaving the uestion
as to the provision for Satyabhdmdbil’s maintenance to he deter-
mined in another suit between the parties; but it is plain that
her obstruction constituted a practical objection to a complete
purtition being effected Lotween the members of the family.
It was for the Subordinate Judge to consider whether that

M1, LR, 4 Cale, 877, @) L L, R, 10 Bom., 108,
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circumstance was sufficient to justify his disposing of the
deikhest in the manner he did ; and it may be that the decree Oumixvi
being one in a partition suit the defendant himself could have 1;}“;‘1‘;’;3
applied at any thne to the Court, by showing sufficient cause Bir e TRE.
to have the order cancelled and partition proceeded with, bus

the order uot having been made owing to any default on the

part of the respondent and being still in force when the present

derliuist was presented, there is the same reason for treating

it as being, to use Stuart, C. Js language in Pavas R v,

Gardaer®, in legal continuance ” of the dailfuist of 1882, ay

was done in those eases which have been veferred to by the
respondent.

We think, therefore, that the lower Cowrt of appeal was right
in its view of the present darkhds?, and that its ovder should
be confirmed with costs.

Decree confirmed.
()1 L. B, 1 AlL, 355,
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Before Sir Churles Sargent, N, Chivf Justive, ond Mr. Justiee Birdwood,

SHAIK IDRUS, (UBIGINAL PLatsTiny), AvPELLANT, ». ABDUL RAHIMAN - 180k
AXD OTVHERS, (ORIGINAL Drruxpanis), Resrovpevrs.s July A

Mortyage— Copstruction~TIntention of puarties—Morigagee (o hitve possession for :

tein years aurl Lo vecvive profits in liew of inlerest— Movtgagor to irecover possession

in the year he paid the money cfter the expirationof the prriod—Morigaye's vight of

sily —Clise 3, Seetion 15 of Regulation Vof 1827— Mortyuyee’s personal veinedy

against the mortyayor—Limitation. ‘

Where o mortgage-hond contained -a-stipulation that the mortgagde shonld -
enter into possession of the mortgaged property and-enjoy the rents and protits
in leun of inteyest for ten years, and that after the expiration of that perlod%
mortgagor shoukd enber iuto possession in the year in which he paid the debt,

Held that it was the intention of the parties that the mortgaged property
should not be sold in satisfaction of the morigage-debt, that the mortgagee was
remain in possession fov ten years, aud that ander clanse 3 of seetion 13 of Reguls
Hion V of 1827 he had no power of sale,

to

"The mortgagee having bronght lissuit within three yeors. from the expiva-
tion of the stipulated peviod of ten years,
Held, that the movigagee's personal ramedy against the mortzagor was it
time-barred, .
* Becond Appeal, No, 247 o 1890,



