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Jefendant’s sister wasmarried, and (4) that though fees were dne 1801,
from the defendant on aecount thereof, none were paid. The ‘g rciveiva
defendant did not deny that fecs were payable by him to A Ada

the math on account of the marriage; he contended only that
one Gurubasaya and not the plaintiff was the ayd of the math
and entitled to receive the fees on its behalf. The dispute wasg,
therefore, confined to the consideration and deeision of one
question, namely, whether ornob the plaintiff is the ayd of the
Lirainath entitled as such to receive the fees payable thereto
by the defendant. This is a question of a purely eivil nature,
in which the right to an office and thereby to cevtain fees is in
contest, and its decision in no way involves any interfercnce on
the part of the Court in & caste question, and this is so even if
Mr, Ghanasham’s contention that the caste has the right of
appointing the aya be assumed to be correet. We reverse the
rlecree of the lower appellate Court and remand the appeal for
a rehearing on the merits.  Costs to abide the result.

Decree roversed.

APPELLATE CRIMINAL.

[,

FULI: BENCH.
Before My, Justive Birdwood, Mr. Justice Jordine, and
A, Justice Parsons.
QUEEN-EMPRESS 2. GOVIND aAxp ornens.*

(fambling Acls (Bombuy Acts IV of 1887 and I of 1890), See. 12~Coing—. J} 5‘;91'
Instrunent of yaming—Meaning of the cxpression. uly 9.

A coin is not an *“ instrument of gaming » within the meaning of section 12 nof
ombay Act IV of 1887 as amended hy Bombay Act I of 1890,

‘I'he expression ¢ instrument of gaming,” as used in section 12 of the Act of
1887, meats an implement devised or intended for that purpoese.

Linperatriv v, Vithal (1L, ., 6 Bom., 19) followed.

Tais was an appeal by the Loeal Government from an order
of acquittal passed by C. Dallas Brown, Third Class Magistrate
at Belgaum.
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The aceused were arrested by the police for gambling in a
public thoroughfare under section 12 of Bombay Act IV of 1887
asamended by Bombay Act I of 1890.

The Magistrate found that “the accused were playing a game
wherein a number of coins are thrown into the air, and all that
fall witha named <ide uppermost are won by the thrower.”
The instrument of gaming was thus the coin or eoins that were
thrown into the air. The Magistrate held, on the authority of
Tmperatrie v.Vithal®, that a coin was not an instrument of gam-
ing within the meaning of scction 12 of the Bombay CGambling
Act (IV of 1887). Ie, therefore, acquitted the acensed,

Against this order of aequittal the Government of Bombay
appealed to the High Court.

Shantdrdm Ndrdyan, Government Pleadey, for the Crown i~
The Mugistrate has not noticed Bombay Act I of 1890, which
amends Bombay Act IV of 1887. The expression “instrument
of gaming ** means any article used as a suhject or means of
gaming. The definition given by the Act is wide enough to
include coins. The ruling in Imperatrice v. Vithal® is based
on Watson v. Martint®, which +will not he followed in the face of
recent legislation,

Visuder G, Bhanddrkar for the accused:—The act alleged
against the aceused does not fall within section 12 of the Bombay
Gambling Act (IV of 1887) as amended by Bombay Act I of 1890.
Coins are not instruments of gaming. Watson v. Martin® was
a ruling under George IV, ¢. 83, 5, 4. The Fnglish Legislature
has expressly included the word € coin’ in the definition of the
expression ¢ instrument of gaming’—see 31 and 32 Viet., ¢. 52,
% 8, and 36 and 37 Viet, c. 88, 5. 3. The Indian Legislature
wonld have also said so expressly, if it had intended that
coing should be regarded as instruments of gaming, The object
of Bombay Act I of 1890 was wmerely to prevent wagering on
the rainfall, See Bombay Government Gazette for 1889, Part V,
p. 64. In the next place, pitch and toss is not a game (Reg. y.
D’ Connor®) ; nor a wager. Thewords ¢ or other instruments of

1. L. R, 6 Bom,, 19. %) 10 Cox, C. C,, 56,
® 15 Cox, €. C., %
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gaming ” in section 12 of the Aet, being words of general import,
must be construed along with ©caxds, dice, counters?” which
precede them.  Penal laws should be construed strictly.

Birbwoop, J. :—The accused Govind Parashrdm and two others
were arrested by the police for the offence of playing for money
with instruments of gaming in a publie thoroughfare, and chavrged
hefore the Magistrate, Third Class, under clause () of sec-
tion 12 of the Bombay Prevention of Gambling Act, 1887. The
Magistrate found that the accused were playing “ a game where-
in a number of coins are thrown into the alr and all that fall
with a named side uppermost are won by the thrower.” Follow-
ing the ruling in Imperatiiz v. V- 7thel®, which follows Reg. v.
Ramna® and Watson v. Martin®, the Magistrate held that coins
are not instroments of gaming within the meaning of the Act, and
acquitsed the accused.

The Government of Bombay has appealed against the order of
acquittal, mainly on the ground that the amendment of Bombay
Act IV of 1887 by Bombay Act I of 1890 has been overlooked
by the Magistrate, and that a coin must now be held to be an
instrument of gaming within the meaning of those Acts. By
the amending Act a wide meaning appears to be given to the
expression “ instruments of gaming,” for it now includes “any
article used as a subject or means of gaming,” and the word
“gaming, " whenever it oceurs, includes © wagering.” Bub
agsuming $hat the new definition is wide enough to include
“ coins,” when the expression is used in other sections of the
Achof 1887,—as, for instance, in sections 5 and S,—ib is obvious
that in seetion 12, under which the accused were charged, the
expression ¢ instruments of gaming ” is qualified by the deserip-
tion “used in playing any game, not being a game of mere skill,”
The same qualification occurs in section 7. By section 12 a
police officer is empowered to apprehend without warrant any
person found playing in any public strect, place, or thorough-
fave for money or other valuable thing with cavds, dice, counters
or other instruments of gaming “ used in playing any game,

O L LR, 6 Bom, 19, (2) Crim, Rul. of the 19th June, 1873,
M 34 Lod. M, C. 50, 5 C. 11 Jur. N, 8,, 321,
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not being a game of mere skill.” Any such person is punish-
able, on conviction, with fine or imprisonment to the extent
prescribed by the section. The provisions of the section ave not
applicable to all instruments of gaming, as defined in Bombay
Act I of 1890. They apply only to instruments of gaming
“ used in playing any game, not being a game of mere skill.”
The meaning.of the expression “instruments of gaming® as
used in a qualified sense in section 12 of the Act of 1887 must
be held to have been already settled hy authority. The language
of section 12 is precisely the same as that of section 11 of Bombay
Act IIT of 1866, under which the case relied on by the Magistrate
was decided. In Watson v. Martin it was argued before the
Court of Queen’s Bench on hehalf of the accused, who had been
eonvieted under the Vagrant Act, 5 Geo. IV, c. 83, s. 4, for
playing at pitch and toss with halfpence on the highway, that
the phrase * instruments of gaming ” in the Vagrant Act could
not be strained to cowprehend halfpence any more than cherry
atones, and that it must be “ some chattel which is primarily
used for gaming purposes.”  This argument was evidently
accepted by the Cowrt ; for, in quashing the conviction, Mellor
J., observed : « If halfpence are instruments of gaming, then we
all earry these dangerous instruments ;” and Compton, J., said :
““ We certainly cannot strain the Vagrant Act to comprehend
a ease like this”  The judgment of the Court as rveporvted
at 11 Jurist, 321, was: “ We are of opinion that halfpenec
cannot be considered as ¢ instruments of gaming > within the
meaning of section 4, which words seem to imply such ingtru-
ments and things as ave destined for the pwrpose of gaming.”
It may here be noted that the Vagrant Actof 5 Geo. IV contains
no such words qualifying the expression “instruments of gaming”
as are found in section 11 of the Bombay Aet, 1866, and seetion
12 of the Act of 1887. These words cxpressly restrict the applica-
tion of these sections to certain instruments of gaming,—that is,
as we must hold, to the instruments of gaming to which section
4 of the Statute 5 Geo. IV, c. 83, was held in Watson v. Martin
to be applicable ; for in Reg. v, Réma et al, it was held by West
and Néndbhdi, JJ., on the authority of Wutson v. Martin,
{1y10 Cox. C, C, 56
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that a coin is not an instrument of gaming, ¢ which means an
implement devised, or intended for that purpose.” This interpre-
tation of the Aect of 1866 was adopted also by Melvill and
Pinhey, JJ., in Imperatriz v. Vithal®, and must be taken to
be an interpretation of the expression “instruments of gaming *’
as gualitied by the words which follow it in section 11 of the
Act of 1866. As those «qualifying words arc retained in the

Act of 1887, we cannot give a wider meaning to the expression

as used in section 12 of that Act than is consistent with the
express qualifications to which it is subjeet, although a wider
meaning may perhaps be given to it in other parts of the Act
by the amending Act of 1890, The definition contained in the
Act of 1800 ecannot be held to affcet the provisions of the Aet
of 1887 applicable to the present case. We must, therefore,

dismiss the appeal.

Janprye, J.:—The accused were arrested without warrant,
and were charged under section 12 of Bombay Act IV of 1887
with playing for money with instruments of gaming in a public
footpath. 'The Magistrate found that they “ were playing a
game wherein a number of coins are thrown into the air, and
all that fall with a named side uppermost are won by the
thrower.”  Following the decision of Melvill and Pinhey, JJ.,
in Tmperatriz: v. Vithal®, the Magistrate held that a coin is not
an instrument of gaming within the statute, and on this ground
acguitted the accused. The Government of Bombay have
appealed against the acquittal, and the CGovermment Pleader
contends that this decision is no longer law under the Act of
1887, because the amending Act, Bomhay Act I of 1890, brings
coins within the definition. In Imperatriz v. Vithal the learned
Judges, Melvill and Pinhey, JJ., followed a similar decision
of West and Ndandbhdi, JJ.,in Reg. v. Rdma ®, These are con-
struetions of the similar section of Bombay Act 111 of 1886,
They were followed by West and Birdwood, JJ., in Tmperatria
v. Mahomed Ise®. After two arguments, in which both the
Crown and the accused hove been represented, T am glad, con-

M LI, R, 6 Bom, 9. ® Crim, Rul. of 19th June, 1873,
Crity, Rul, of 23rd Deec., 1886.
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sidering the general importance of the case, that we are all of
opinion that the Magistrate was right in acquitting. I concur
in the Magistrate's veasons. I think Imperatriz v. Vithal, which
ralesthat “ an instrument of gaming means an implement devised
or intended for that purpose,”is still law. The learned Judges
followed Watson v. Martin®, which deelared that halfpence did
not come within the meaning of the words “any table or in-
strument of gaming ” in 5 Geo. IV, ¢.88,5.4.  Afew ycars after
this decision, Parliament passed an amending Act 81 and 32
Viet. ¢. 52, which includes wagering in the public streets, and uses
appropriate words to include coins by adding to the words above
quoted, “or any coin, card, token, or other article used as an
instrument or means of such wagering or gaming.” These
words are repeated in the later amending Act 36 and 87 Viet.,
c. 88, s. 4. Itisurged by Mr. Visudev Bhanddrkar, in support
of the acquittal, that the Bombay Legislature having knowledge
of these decisions and of the Acts of Imperial Parlinment, would
have used definite language specifying coins in the amending
Act of 1890 if it had intended to include them as © instroments.”
I think this argument is entitled to much weight. The Bombay
Act takes the words “wagering” and “means” found in the
amending Acts of Parliament, and omits the context about eoins.
The inference is that the omission is intentional. Section 12,
clause (a), itself treats money and valuables as the things played
for, and cards and such like instruments as the things they play
with, Besides, under an ordinary rule of eonstruction a genc-
ral word such as “instrument”’ or ¢ avticle ” following particular
and specific words is presumed to be restricted to the same genus
as those words, as in Queen v, Silvester® where the words in the
Sunday Act 20 Cor. 2, e. 7, “no tradesman, artificer, workman,
Iabourer, or other person whatsoever ”” were ruled not to include
a farmer. I think these are sufficient reasons for upholding the
acquittal. I am confirmed in this opinion by a consideration of
the object of the Act of 1890 and the exact words used, on which,
where they differ from those in the amending Acts of Parliament,
Tam of opinion that we can place different, particular, and
reasonable construction, The Gambling Act must he construed
(1) 3¢ L, J. I, €, 50, " @ 83 L, 4. M. C, 70,
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strictly, because it interferes with the liberty of the subject (Bows
[v. Fenwizk®) and because in some of its provisions it shifts the
burden of proof on to the uceused. Moreover, if the words are
ambiguously and obscurcly worded, the interpretation is ever in
favour of the subject (Hubbard v. Johnston'®)). This ancient bene-
ficial rule, morcover, precluded the Courts and Magistrates from
usurping the powers of the Legislature. Let us consider next
how the law stood in 1887 and how it was amended in 1890,
The clause of the earlier Act which we have to interpret stood
as follows :— Section 12.—A. police officer may apprchend with-
out warrant () any person tound playing for money or other
valuahle thing with cards, dice, counters, or other instruments
of gaming, used in playing any game, not being a game of mere
skill, in any public street, place, or thoroughfare.”” The amend-
ing Act says: “The word ‘gaming’ wherever it oceurs shall
include wagering.,” “The expression ‘instruments of gaming’
includes any article used as a subject or means of gaming.” It
is argued that the coins used ave © instruments of wagering.”’ But
against this argument I would follow Imperatriz: v. Vithal, which
applies mutatis mutundis, the maxim *“ geners per speciem deroga-
tur” being the principle of that decision. The meaning of the
word “game ” in the Act of 1887 has not been extended by the
aniending Act. So it is still necessary for a conviction under
seation 12, clause (@), to show that the article, whether used as a
subject or a means, was “used in playing any game not being a
game of mere skill” Theve is no definition of “instruments
in the Act, and as the Actis of a highly penal character, we
ought in construing it to be guided very much by the decisions,
T reter particularly to Queen-Empress v. Narottamnddis® and to a
decision very much considered in that case—I mean Tollett v.
Thomas®, where the meoning of the words insbrument of
wagering or gaming” and its connection with the subject
of a game of chance were much considered by a Courk
composed of Cockburn, C.J., Blackburn, Mellor, and Lush, JJ,
The amending Act was passed soon after the decision of this
() L. R., 9 C, P, 339.
) 3 Taunkon, pp, 220, 221, expounded in I, LR, 14 Bom., at p, 180,
@ T, Lo B, 13 Bom,, 681 ® L, R, 6 Q, B, 514
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Court in Queen-Empress v. Narottomdds, and doubtless with
reference to that decision. I think with Mr. Vésudev that
the main object of the amendments was to include wager-
ing, a very great extension of criminal legislation, as, before
this Act received the Governor-General’s assent, betting was
not eriminal in India. Now where the Act of 1890 departs
from the phraseology of the English Acts, and includes “any
article used as asubject or means of gaming,”
shall include wagering, I think we ought to see whether the

3 . o P
while ¢ gaming

real meaning was, as I think, to make it more easy to obtain
eonvictions in cases of wagering at common betting houses and
such places. It is difficult to suppose that the words “ subject
and ““means” apply connmonly to ganes. In possible cases they
way, but neither in common nor legal language do we speak of
the subject and means of a game, or draw any distinction
between these two things in erielet, or dominoes, or cock-fighting
or the other games named in the Acts, DBut we do speak of the
subject of & bet o1 wager, and we find in the decisions that in
wagering cases the Courts have had very cavefully to con-
sider the legality or illegality of “means” used to stimulate
the betting or decide the bet, mechanical contrivances like the rain-
gauge in Queen-LBmpress v, Navottaindds Motirdm, the pari-mutuel
machine in Pollet v. Thomas, and the scientific instruments used
in Hampdon v. Walsh®,  In Tollet v. Thomas the learned Judges
follow the statute in treating the ©instrument or means” as
practically the same thing. The inclusion of the new term
““gubject ” appears to me intended to override some of the diffi-
culties with which those learned Judges had to deal in inter-
preting the Act of Parliament. But, whatever the word « sub-
ject” as distinet from “means” may intend in the Bombay
Act of 1890, 1 think there would be no difficulty in holding
that the contrivances used, (asin the Bombay case the rain-
pauge, in the English case the pari-mutuel machine), are
instruments or means of wagering, it being proved that they
Liave no other use. So, perhaps, might the speeial table provided
for the game called baccarat in Jenks v. Turpin . ThusI
would give considerable effect to the amending Act, as it
(U 1Q. B.D, 189, @ L, R, 13 Q. B. D., 524,
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hrings common betbing houses within the statute, and 1
notice that what the prosceuting authovities ohject to in
these cases is the mechanical contrivance of the article
and the swager; they do not quarrel with what people
often call the “subject” of the wager, which was, I suppose, in
Queen-Empress v. Narottamdds Motiram® the skies, 1n Tollel v.
Thamas the racing horses, and in Hampdon v. Walsh the planet
Tarth, the wager being whether the earth is round. The word
 suhject” asused in the Act of 1890 vefers to something tangible,
some article, and is not equivalent to the phrase “ subject-matter
of the wager > employved by Cockburn, C.d., in Zampdon v, Walsh
at p. 102, For reasons similar to those given eavlier in this
judgment, 1 think ¢subject” is not intended to include the
stakes or the money visked; if the Legislature had so intended
it, it would have saill so.  Combes v, Dibhle® illustrates the diffi-
culty of so extending the meaning, and when dealing with stakes
the Legislature uvsed definite words, e. ., in section 30 of the
Indian Contract Act and section 1 of Bombay Aect IIT of 1865,
In sections 5 and 9 of the Gambling Act, moreover, money, wager,
or stake are discriminated ; and te include the money or stake
would give a dangerous extension to the rule of evidence enaeted
in seetion 7. The limiting eonstruction I would place on the
word “article ” as subordinate to the ineluding word * instru-
ment ” under the rule of ejusdein generis reconciles section 8 and
the last clause of section 12 : thus the Magistrate cannot, on con-
vietion, destroy the money. It also avoids the inconvenience
of seizing the carth or the skies or the race horses or the
surgical instruments when they have heen the subjeet of
wagers, WhileI think my interpretation of the language will
carry out the real meaning of the Legislature and avoid absur-
dities and undue interference, I am not sanguine that this con-
struction will prevent the occwrrence of mistakes in apply-
ing this Gambling Act to a very large and new class of cases.
Where so perplexing a word as “ subject ” is used without expla-
nation, misconstructions ave likely to oceur; and more especially
in the Courts of Magistrates who have to depend on vernacular
translations of the statutes. The difficulty is increased by the use

O B P Bom,, 681. D L. R, 1 Bx, 2
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of what Sir M.R. Westropp calls the inconclusive verb “includes”
(Balvantray v. Parshotam®) ond the absence of definition. There
may, too, for anything that I know, be cases, where, as contended
by the Government Pleader in this, there is an identity of subject
and means, Supposing there is a wager, whether a certain man
will, within a given time, die after, or vecover from, a certain
operation to be performed by a certain surgeon with a given
instrument. Here a Court would be puzzled to decide what was
“gsubject >’ and what was “ means.”” But the patient and surgeon
would both go out, not being instruments or articles ; as also the
stakes, the result, and the declaration thereof ; so, too, the sur-
gical instrument as being such and not » thing devised for gaming
or wagering. There would probably be no conviction, But it
might be otherwise if a special machine like the pari-mutuel
were used in the transaction. In dismissing the appeal for fhe
above reasons, I would inform the Magistrate that this case,
being a summons case, should have been tried under chapter 20
of the Code of Criminal Procedure; and also remark that it is
not lawful under section 12 of the Gambling Act for a police
officer to arrest without warrant the persons he finds
playing, unless they arc playing for money or other valua-
ble thing. T find nothing in the evidence to show that there
was any playing for money, and on that ground also I am of
opinion that we cannot interfere with the acquittal.

Parsons, J.— After full consideration I am also of opinion
that the appeal should be dismissed. The point is whether a
coin, such as a silver rupee piece, is an “instrument of gaming™
within the meaning of section 12 {«) of the Bombay Prevention
of Gambling Act, IV of 1887, ag amended by Bombay Act I of
1890, This Court by scveral decisions (Criminal Ruling, 19th
June, 1873 ; Ib. 17th November, 1881, S.C, 1. L. R., 6 Bom.,
19) ruled that a coin was not an instrument of gaming within
the meaning of section 11 of Bowrbay Act IIT of 1866, and though
there has been no decision reported, the same would undoubtedly
have been ruled under section 12 of Bombay Act IV of 1887, since
the langnage of these sections in the two Acts is precisely the same,
Bombay Act I of 1890 has, however, inserted in the Act of 1887
the following definition of instruments of gaming = In this Act

(9 Bom, I, C, Rep,, 99, at pp, 106, 107.
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the expression ¢ ingtruments of gaming * includes any article used
as a subject or means of gaming.” Assuming that the word
“used ” means “actually used ’—which is a strong assumption
to malke in favour of the appellant, and one apparently opposed
to the above rulings—there can he no doubt that the words “ any
article ’’ are wide enough to include coins, so that coins if used as
a subject or means of gaming, would under this definition be
“instruments of gaming,” but the doubt is whether the defini-
tion is intended to apply universally throughout the Aet. It is
enacted that the definition of the word “gaming” shall include
wageving whenever ¢t occurs in the Act. The omission of any
such provision in the definition of “instruments of gaming *
would show that that definition was not intended to apply
wherever the expression ¢ instrument of gaming *’ occurred.
Again, it is generally expressly stated in an Act, and, when not
so stated, as here, it is an ordinary rule of construction that
the definitions contained in an Act are %o be applied only
when there is nothing repugnant in the subject or econtext. If
the new definition of the expression “ instruments of gaming »
is inserted in section 12 (@) of Bowbay Act IV of 1887, the
result is that to constitube an article an instrument of gaming
within the section it will be essential that it shall possess two
qualifications : first, under Bombay Act I of 1890 it must he used
as s subject or means of gaming; secoud, under section 12 of
Bombay Act IV of 1887 as judicially construed, it must be de-
vised or intended to be used in playing some game not being a
game of mere skill. These two essential gualifications, if not
actually repugnant the one to the other, are quite inconsistent,
and the sccond so overrules the first as practically fo leave the
meaning of the expression © instruments of gaming * as it occurs
in section 12 (&) of Bombay Act IV of 1887 precisely the same as
it was before Act I of 1890 was passed. This, in my opinion,
will be the case wherever in the Act of 1887 instruments of
gaming are by express words vestricted to those instruments
that are used in playing any game. It is only where there is no
such restriction, where the expression ¢ instruments of gaming »
occurs alone and ungualified, as it does for instance in section 3

and section 5, that the new definition can be held applicable and
® 1507—6
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given full force and effect to. I am fortified in this opinion by
the fact that, although it has been settled law since the year 1873
thab coins ave not  instruments of gaming used in playing any
game,” no alteration of the Taw in this respect was made hy the
Legislatare even when it passed Dombhay Aet TV of 1887, Had
there heen any after intention to include eoins awmong instru-
ments of gaming so ax to make vaming with them punishalile,
the obvious way to have carvied out that intention would have
heen to insert the word ¢ coin”” insection 12 of the Act. The
same vesult might have bheen attained if on the insertion of the
new definition of the expression “insbruments of gaming *” the
restricting words “used in playing any gawme not being a game
of mere skill” had been repealed in section 12 and the other
sections in which these words occur. Bombay Aect I of 1890,
however, does neither of these things, The sole professed object
with which it was passed was to include “ wagering” within the
prohibitions of the Prevention of Gambling Act in consequence
of the decision of this Court in the case of Qn-ecn-EmpTess V.
Narottaumdds Motirdm®, The Act was not intended to make
any change in the law as to the nature of the instruments of
gaming referred to in scction 12 of Bombay Aet IV of 1887
and T am of opinion that it has made none.

Appeal dismissed,
) I. L. R, 13 Bom,, 681,

APPELLATE OIVIL

“Before 8ir Charles Scvgent, Kt., Chicf Justice, and My, Justice Birdwood.
CHINTA'MAN DA'MODAR AGA BHE, (oricivaAnL DEFENDANT), ArrEr-
" panT, #. BATSHA'STRI, (omicivan Praiwrirr), Ruseonpeye, *

Breeution—Decree—Partition decree—Obstruction— Linitation—Darlhdst presented
in 1890, in legal confinuance of a darkhdst of 1882,

A daskhdst is not necessarily cancelled by being taken off the file,

Tts effect
must he determined by the spocial circumstances of each case.

A, obtained a decree for partition in 1881, and on the 11th March, 1882
pxesented a darkhdst for complete exeention of the decree. Hav ing attempted to
take possesmon of a momty of a house to which he was entitled undey the decree,

* Hecond Appeal, No. 89 of 1591.



