
case the ajDplieaiit oftered to maintain the complainant on. condition i 891.
that she lived with him. She refused that offer  ̂hecaiise in the 
present proceedings the applicant denied the validity of the 
marriage ceremony that took place between him and the com
plainant twenty-five years ago. Such a ground o£ refusal is 
notj in my opinion, su£Bcient to justifjr the Magistrate in making 
an order under section 488 notwithstanding the offer.

Order qmslml.
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A P P P J L L A T E  G l V I I i .

Before Sir Charles Sargent, lit., Chiff Justice  ̂ and Mr. JvMv'e Birtluiood.
THE FIRST A S S IS T A N T  COLLECTOE OF F E A 'K T  B ASSEIK , isgi.

Appellant, v. ARD ESIR FRA'MJI MOOS, Eespooteni'.'^ j-uiy
rwrisdirlio'ii—Cases Tpferrai by Districi Judge to Assistant Judge for trial—Ihe

Bomlay Civil Courts' Act {XIF of lS69)s Sec. 16—“  Miscellaneous applications ”—
Land Acquisition Act {X of 1870)—Beferenceto District OoiiH hj tlis Collector—
Act VII of 1SS9—Act V Ill p/1890—Applications mulcr special AcU.
Although the expression “ miscellaaeous applications ” iii section 16 of the 

Bomhay Civil Courts’ Act (XIV of 1869) may be large enough to include references 
by the Collector under the Land Acquisition Act (X of 1870), the latter part of 
section 16, as it stood before that section was amended by Acts V II of 1S89 aiul 
V^II of 1890, indicates that it was not the intention of the Legislature to empower 
a.District Judge to refer to an Assistant Judge applications under special Aets for 
disposal.

T h is  was a reference made by 0, E. Gr. Crawford^ District 
.Judge of Thana, under section 617 of the Civil Procedure Code 
(Act X IV  of 1882).

Tlie circumstances under which the reference was made were 
as follows

The Municipality of Bombay being in need of certain land 
situate at the village of P^spoli and forming part of the Pavai 
estate in Balsette in the Thdna District, the Firsfc Assistant Col
lector of Bassein instituted proceedings under the Land Acquisi
tion Act (X of 1870) to acquire the land for the Municipality. In 
the course of such proceedings he made a reference to the District 

Civil Reference, No. 5 of 1891,
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Oourfc of Tliana, iincler section 15 of tlie Aet  ̂ to determine the 
amount of compensation to be allowed to the Receiver of the 
Pavai estate for the land. The District Judge referred it to the 
Assistant Judge,, under section 16̂ ^̂  of the BomLay Civil Courts 
Act (X IY  of 1S69), for disposal. The Assistant Judge there
upon inquired into the matter and made his award. Both the 
Collector and the Receiver, being dissatisfied with the award, 
appealed therefrom to the District Judge (B. T. Candy), who in 
admitting the appeal recorded the following remark :—

”  I  admit this appeal subject to the question whether an appeal 
lies. For if the District Judge had no authority to refer to the 
Assistant Judge, then the proceedings before the Assistant Judge 
have been without authority.^ ̂

When the appeal came on for hearing before the District Judge 
(C. E. G. Crawford) the parties having sought for no issue pend
ing the decision of the Court upon the point of jurisdiction, that 
point only was argued before the Court by the counsel for the 
parties.

In submitting the point for the consideration of the High Court 
the District Judge made the following observations ; ~

The point for decision practically comes to this ; can a District 
Judge refer a. reference to his Court made under section 15 of 
the Land Aequisition Act X  of 1870 to the Assistant Judge for 
disposal V

" The words of section 15 of Act X  of 1870 arc :—•* The Col
lector shall refei' the matter to the determination of the Court.' 
The expression " Court’ is defined by section 3 as meaning, so 
far as this Presidency is concerned,a principal Civil Court of 
original jurisdiction.’ As to what is a principal Civil Court of

(1) »16. Tho District Judge may refer to any Assistant Jitdge, fiubordinate to

original jnrisdiction of Assist- aubject-raattor does
ant .TudKe. amount to ten thousand rupees in amount or

value, and miacollaiieoua applioationR not being of 
tlie nature of appeals. Tlie Assistant Judge shall have jurisdiction to try Tuch 
suits and to dispose of such applieationa. Where the Assistant Judge’s decrees 
and orders in suoh cases are appealable, the appeal shall lie to the District Judge 
or to the High. Court according as the amount or value of the subject-matter,dooK 
^ot exceed or cxeoods five thousand rupeep!.”

THE INDIAN LAW REPORTS. [VOL. XVI.
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origiiial jurisdietiou^ reference was made to clause (12) of sectiou
2 of tlio General Clauses Act I of 1S6S, which says: ‘‘District 
J udge shall mean the Judge of a principal Civil Court of original 
jurisdiction.’ But apart from this, which is a dcfniitiou of tlie 
expression  ̂Didtriet Judge/ not of that now in question^ there 
can be no donbt that in each district of the Presidency of Boin° 
bay, excluding Siud, the District Court as constituted by the 
Bombay Civil Courts^ Act (XIV  of 1869); is the principal Civil 
Court of original jurisdiction iu that district.

It •vvas argued that under the Bombay Civil Courts^ Act (XIV 
of 1869) an Assistant Judge, where one has been appointed^ is 
a member oi‘ the District Courts holding a position towards the 
District Judge analogous to that of ii puisne in n High Court to 
the Chief Justice; and thatj therefore^ section 16 of the Act docs 
not destroy the jurisdictiou given to each member of the Court 
by Act X  of 1870; even if a reference under the latter Act be an 
improper procedure.

‘ “'NoWjUo doubt the Assistant Judge is part of the District 
Court. This is shown, if not otherwise, by the provision of 
section 20 of the Act that he shall use the seal of the District 
Judge ; whereas Subordinate Judges are by section 29 to use seals 
of their own. But in other respects the argument above sum
marized is not on all fours with the history of this ease. Tho 
case to which it would exactly apply would be that of a reference 
made by the Collector under section 15 of Act X  of 1870 to the 
Assistant Judge. But iu this case the reference by the Collector 
was made to the District Judge, and was by the latter referred 
to the Assistant Judge for disposal. The question^ therefore, is 
whether the District Judge had authority thus to transfer the ' 
reference, and in order to decide this, we are shut up within the 
provisions of section 16 of the Bombay Civil Courts’ Act X IV  of 
1869, which is the sole law dealing with the reference o f original 

. cases by the District Judge to the Assistant Judge.
A  comparison of section 16 with section 12 of the Act shows 

that it is not all  ̂civil business  ̂ which can bo referred to an 
Assistant Judffc.

1891.
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Judge ’ for ' such civil business only as lie may receive from the 
District Judge/ But references to an Assistant Judge arc by 
section 16 confined to  ̂original suits of ’ a certain valuation and 
' miscellanaous applications not being of the nature of appeals.’

“  The question, therefore^ is whether a reference under Act X 
of 1870 is either a '^suit ’ or a ‘ miscellaneous application.’ It 
must be borne in mind that the Bombay Civil Courts’ Act X IV  
of 1869 is prior in date to the present Land Acquisition Act X  
of 1870j and that the Act of which the latter tools place, Act VI 
of 1857j did not provide for the intervention of any Court in the 
matters which it regulated. In these circumstances I am of 
opinion that the expression ‘̂ miscellaneous application  ̂ in section
16 of the Bombay Civil Courts’ Act X IV  of 1869 is wide enough 
to include references under the Land Acquisition Act X  of 1870. 
The reference is an application to the Court by the Collector to 
adjudicate in the matter referred. It is not an appeal from the 
Collector’s decision as a subordinate Court, but a reference or 
appHcation made by him invoking the assistance of the Court to 
settle for him with parties with whom he is unable to settle him
self. He is one of the contending parties throughout; he appoints 
one of the two assessors (section 19), and ho and  ̂the person 
interested’ are looked upon as the two parties who may appeal 
in certain cases (section 35).

I have not referred in this connection to the provisions of 
section 35 as to appeals lying to the Court of the District Judge, 
 ̂unless the Judge whose decision is appealed from is the District 

Judge/ because these words appear to have reference only to 
the case contemplated in section 3 of a ‘ judicial officer ’ appointed 

to perform the functions of a Judge under this Act.’
“ I  am of opinion, therefore, that my finding upon the point 

for my determination should be in the affirmative,'—that is, in 
favour of the jurisdiction of the lower Court.

But as the decree which the District Judge would pass wotild 
be final, and as he entertained a doubt as to the correctness of his 
opinion and considered the matter to be of general importance, 
he submitted the following question for an aathoritative decision 
of the High Court
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Can a refercncc tlio Collector under section 15 of the 
Land Acquisition Act X  of 1870 to the District Court be referred 
tOj and disposed oi' by , the Assistant Judge ? ”

Vdsudeo GopaJ Bhanddrkar ( amicus curice) in sujjpoi’t of tlie 
District Judge’s opiuiou.

S abgent , C . J .— We think thatj althougli the expression mis
cellaneous applications ”  in section 16 of Act X IV  of 1860 may 
be largo enough to includo references by the Collector under 
Act X  of 1870, the latter part of section 16, as it stood before 
that section was amended by Acts VII of 1889 and V III of 1890, 
indicates that it was not .the intention of the Legislature to 
empower a District Judge to refer to an Assistant Judge applica
tions under special Acts for disposal.

Order accordimjly.

1891.

A P P E L L A T E  C I V I L .

Before Mr. Justice Jar dine, and Mr. Justice J*arson$.

G U E S A 'N G fA 'Y A , (orig in a l PLA.iNTiFif’), ArPELLiNT, V. TAMANx\, 
(oE iG iN A L  D e f e n d a n t ) ,  liE sroN D EN T."'* '

Jurisdidion—Suit In v;hick Ihc right to an office and io its nnohmenls is In. 
dispute—Civil Gouri’’s jurlidiciiou over such a suit.

A  suit in which tlie only question for decision was, whether or uot the 
plaintiff was the ayd of a certain ‘inath, and entitled as such to receive certain 
fees on the occasion of marriages, is a suit of a civil nature in which the right 
to an office and thereby to certain fees is in contest. Such a suit is eogmzable 
by a Civil Court. Its decision in no "way involves any interference iu a caste 
tiuestion.

S eco n d  appeal from the decision of G. H. Jopp, Assistant 
Judge of ShoMpur-BijapuT; in Appeal No. 13 of 1889.

The plaintiff sued for a declaration that he was the Mra^math 
aijd, of the village of Tarnal^ and that as such he was entitled 
to receive fees on the occasion of marriages in the Ling^yat 
caste in that village. The defendant having failed to invito 
him to his {i. o. defendant’s) sister’s marriage^ and to pay him the 
fees, the plaintiff sought also to recover Rs. 1-0-9 as his fees foi'- 
that occasion.

'■ fjecond Appeal, No. 310 of iS90.
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