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as they have shown^ should not, I think, be a rejection of the 
plaint when they are now, as they say, in a position to fully 
carry out the order of the Court. The Judge’s summons, there­
fore, must be made absolute, but as it has been necessitated by 
the default of the plaintiffs, and the defendants are not in any 
way in the wrong, the plamtiffs must pay the defendant’s costs 
o f the summons, and I must certify for counsel.

Attorneys for plaintiffs:—Messrs, Eoughton and Byrne.

Attorneys for the defendants;— Messrs. Ardesir, Hormasji 
and Dinsha,
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Before Mr. Justice Jar dine and Mr, J ustlce Parsons.

BHAGYANTRA'O, (origin-al Plaintiff), Applicant, v. GANPATBA'O 
(oaiGiifAL Deiendant), Oppombnt.*

JuriscUctioii—Small Cause Court ( Provincial)—A ct IX  o/lS37, 01. 38, Sch. II—Sait 
for arrears of mauitenanoe due wider a hond or agreement—Maintenmme.

A suit for arrears of maintenance due under a bond or agreement is not cog. 
uizable by a Provincial Court of Small Canse« under clause 38 of Schedule II 
of Act IX  of 18S7.

This was an application under section 622 of the Code of 
Civil Procedure (Act X IV  of 1882),

The applicant was a Hindu widow. She sued to recover 
Rs. 80 from defendant on account of arrears of maintenance due 
under an agreement executed by the defendant in her favour 
on 16th June, 1887. The defendant being a sardar, the suit w^s 
filed in the Agent’s Court for Sardars in the Deccan.

The Agent returned the plaint for presentation to the proper  ̂
Court, holding that he had no jurisdiction to take cognizance 
of the suit.

Thereupon the plaint was filed in the Court of Small Causes 
at Poona. That Court held that under clause 38 of Schedule II  
of Act IX  of 1887 a suit for maintenance would not lie in  ̂
Mofussil Court of Small Causes. The plaint was, therefore, 
returned,

^Application under Extraordinary Jurisdiction, No, 216 of 1890,

1891.
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A g a in st th is order th e p la in tiff  ap p lied  t o  th e  H ig h  C ou rt 
u nder its E ev is ion a l Ju risd iction .

A  rule nisi w as issu ed  to  th e  defendant^ ca llin g  u p on  h im  to  
sh ow  cause w h y  th e  C ourt o f  Sm all Causes sh ou ld  n o t be  d irected  
to  entertain  the suit.

Shivrdm v. Bhaiidcirkar f o r  applicant.

JV. G .  O h a n d d v a r J c a r  fo r  opponent.

Jaedine, J . I t  appears to  m e th at th e L eg is la tu re  b e in g  
aware, o f  the d istin ction s d raw n  b y  th e H ig h  C ou rts  as to  w hat 
suits relating  to  m aintenance m igh t or m ig h t n o t h a v e  been  
b ro u g h t  in  a C ou rt o f  Sm all Causes u n d er A c t  X I  o f  1 8 65—  
see 8icllingcipa v . Sidcwa Nurhihi v . Husen Ldl Am,rito~ 
moye Dcisia v- Bhogiruth CJmndra — ■ has in  clause 38  o f  
the S econ d  S ch edu le  o f  A c t  I X  o f  1887 used  lan gu age w id e  
en ou gh  to exclu d e  fr o m  th e  ju r isd ict io n  o f  C ou rts o f  S m all 
Causes a n y  su it re la tin g  to  m aintenance, in clu d in g  th e  presen t 
suit. I  w ou ld , th ere fore , set aside th e order o f  th e  A g e n t  fo r  
S a rd irs  in  th e  D e cca n  and d irect h im  t o  rece iv e  th e  p la in t*  
C osts to  he costs in  th e cause.

Parsons, J. :— I  con cu r. T h e  in ten tion  o f  th e  L eg isla tu re  w as 
to  exclu de  fro m  th e  ju r isd ic t io n  o f  Courts o f  S m all Causes suits 
f o r  m aintenance cla im ed on  a  specia l b o n d  o r  oth er  con tract, 
w h ich  suits w ere cogn iza b le  b y  a C ourt o f  Sm all Causes at the 
tim e  at w h ich  th e  B ill w as in trodu ced . (S ee  pa ra grap h  11 o f  
th e  S tatem ent o f  O b jects  an d  R easons p u b lish ed  a t p a ge  9 o f  
P a rt V  o f  the Gazette o f India o f  th e 2n d  Ja n u a ry , 1886). 
T h e  language o f  the A c t  fu lly  carries ou t th is in ten tion . T h e 
re fe ren ce  in  the head  n ote  o f  the case o f  Komu v .  Krishna 
is  m isleading. T h a t case w as decided  under th e la w  in  fo rce  
b e fo re  A c t  I X  o f  1887, as is c lear fro m  the date  o f  th e  su it g iven  
in  the report, an d  is, th erefore  n o au th ority  o n  th e  p o in t.

Cl) I. L. R., 2 Bom., 624.
(2) I. L. 7 Bom., 537.

Buie made absolute.

(3) I. L. li,, 15 Calc., 164.
(4) I. L. H„ 11 Mad., p. IM.


