
1891. The rule was ol.itaiiied on tlio 3rd September, 1890, under 
C'HcuArfAMA section 5 ol: the Lhnitatioii Act (XV ol: 1877) and the plauitifis 
MAUA'itsANt; tt' ŝigned as sufficient cause fur not presenting tlie appeal in 
ilvmsT time, that the mortgagee liad hkd an appeal against the decree 

r.>iiwAKG'Au and that they had tiled cross-ol:)jection which avoliIcI have 
been heard at the hearing of the appeal. The niortgagee, 
howcN'erj ]\ad subsequently -withdrawn his appeal, and thepluint- 
irts, therefore, had lost the opportunity of supporting their 
cross-objection.

They noŵ  prayed leave to appeal.
The facts of the case arc fully stated sirpra, page 244.
Lathatii (Advocate Geuertd) wdth Bkdntdranh Ndnhjdn (Gov­

ernment Pleader) and Garn>at Saddshic lido, in support of the 
rule.

We iiled cross-objections to the decree three years before the 
withdrawal of the appeal 1)}" the defendant. After we had done 
so the appeal was, on se\ eral occasions, on the list for hearing, luit 
it "was not reachcd. Once or t^'ice it was postponed by consent 
ami linally the defendant withdrew it. There has been no 
negligence on the plaintifts’ part. They had no reason to suspect 
that the appeal \\̂ <)uld not l)o' heard. Tliere are, no doubt, 
decisions of the Courts in ndia to the effect that unless the 
appeal is heard the cross-objections must fail. In Jaita v„ 

was ]\old that wdiere an appeal abated, the respondent 
lost his opportunit_y for enquiring his cross-objection. Tliat 
case was follov\'ed in Surh/oal v. liagJtuiiatliJiT̂  ̂ where, however, 
there A\'as only an intention to file cross-objection. A later 
case, DJiondi v. The Collector o f Salt llerenuo^^\ has decided that 
if the hearing of an apj^eal is begim, tJie appeal cannot be 
Avithdrawn so as to prevent the respondent from urging his cross­
objection. The ease of Jaita v. BabvJ'̂  ̂ was decided under 
Act V III of 1859, which did not require objections to be 
tiled in Court. They might be brought forward at the hearing. 
The later Code X  of 1877;, section 561, required them to be filGd 
some clays Itefore the'Imaring. 'That section and section 5G1 of

(1) :3 r.oiii. H. C. IJcp., A. C. - J 81. (;i) l. L. 11., 9. Bom,, 2S.
Ĉ) 1,0 Bom.'H, C, ]:{cp,,'397 , (̂ ) 3 Bom. H. 0. Kcjt,, A. C. J,, 8-1.
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Act X IV  of 1882 are similar to order LVIII, rule G, of the iSfH.
Engli.sli Juri.sdiction Act. Under that rule it ha.s rt'coiitly l)oen CH,ur)AsA.\rA
held that cros.s-ohjection should be treated a.s a cross-appeal and
that even if the appeal be AvitlidraAvn the croj^.s-objections should

. •' INlAil.VNT
be heard— The Beeswing^^\ We submit that the Fjnglisli rule IsinvAiiciAi: 
.sliould 1)6 followed rather than the Indian decisions under a 
foi-mer Code of Civil Procedure. There has been ]io negligence on 
the plaiiitiffs’ part, and time for appeal . l̂iould iiow be granted 
— Collins V. The Vcfif ry o f Paddinr/foiL -̂'> ; Anundmoijcf’ Voi^scey.

Poonioo CJamhr

Tlmiisoii {InvorarUn and Saheb Vasudco Jarjannaflh Kirtl-
Z'tv/-with him) fo]’ the opponent:— Tht‘ rule laid down l)y tin*
Indian Courts is tliat,, if a re.spondent wl^hoR that his objoction.s 
against the lower Court’s decree sliould be heard lio must 
file a cro.s.s-appeal and tliat the cro.ss-objections wi].] fail if 
the appeal be withdrawn by the appellant. The . case of 
Surhhai v. Ttof/unaf.h.jiW is exactly similar to tlie present 
one. The other ]-ulings on whicli wo rely in support of our 
contention are Maktah Beg v„ Hasan wliicli follow.s
DUondi V . The. Collector o f  Salt E&venuê '̂ '̂ ; Ramjiivan Hal 
Chand MaU''̂  ; Ram PersJiad Ojlia v. Bhuroaa Koonii;ar̂ '̂> ; SJi.ama 
Churn Ghose v. Radha Krisio Chaldaiiuvis -̂'  ̂ ; Dnroda Kant 
Bkuttci^harjee v. Pearee Mohun Coomar Puro.^h
Narain Roy v. Messrs. R. and, CJoS'̂ '̂>. It is only wheii
the Court of appeal is seized of the appeal that the withdrawal 
of the appeal will not affect the respondent’s C]’oss-ob;jection.s 
which he will then be entitled to urge— v. The Collec­
tor of Salt Revenn(P-‘̂ \

In several cases it has been held that miscalculation of time 
for filing an appeal, or poverty, or mi.stake of law or of fact 
which could liave been ascertained by reasonable diligence are 
not sufficient grounds for extending time—Zaib-ul-Nissa Bihi v.

(1) 10 Pro, Div., 18. (T) I. L. 11., 10 All., 5S7.
(2) 5 Q. B. D ., 3GS. (S) 9 AV. K., 328', Civ. Uul.
(3) 9 Moore’.s Ind. App., 26. Ô) U- W. B,, 210, Ci\-. Hul.
(4) 10 Bom. H. C. llcp., 397, (A. C. J.) m
(5) I. L. 11., SAIL, 551. 229, Civ. TUil.
(*i) I. L. 11., 9 Boni„ 28. ’’j., 9 Boin,, 2S.



__  Kulsuin 'Bihi( '̂): ITnsalni Bcga-m \\ Collector o f Miizffavwujar -̂'  ̂ \
Ginrr-isAit.v Juf/kd v, liar Kciriii)} SinrjJî ^̂ ): Efonjitrmi Blal v. Chnmlrnal̂ ^̂
Mai>aR''ang Cliajmal Das x. Jagdcfinha Pra-̂ cuW'*: Sitaram Favaji v, Nimha

ÎviuNT llarshcU"̂ '); 2Ioshaullah v. AhmedullaltP  ̂ wliich follows Husaini
IsirwAROAR Beqa'inColloxtor o f Mmffavntiqar^^  ̂■. Gojxil Chandra, Lahiri v. 
B rr> ir.\r!A ii. ' ' o i x  7 „

: a.n<\ Miuii'o v. Th<) Cannipore MwiicipaJ nnnrd̂ '̂ 'K

[SADnEM'i'j r*. iT'fei'i’oil to liagJitiuaf/i v.

Tnverarihj, on tho ^aino sldo.
Tho ruling in McJIard>j v. Li[)iroW^~  ̂ is entirely against the 

theory tliat so long as y<.m ave engaged in litigation tho time 
\vill he cvvlargcd.

LntJiam in reply;—The dictum of ^tfahniooil, J.̂  in ITiisaini 
Begam v. Collector of 3Ji(zlfarnagar<-̂ '̂> to the cffect that a Statute 
of Limitation si ion hi be strictly construed has been relied upon. 
But all tlie Courts in Tmliaas well as in England liave held that a 
Statute of Limitation should l>e liberally construed— Parash- 
rania Jcthmal v. , Under Section 0 of the Limitation
Act (XV of 1877) the Court has tho discretion to extend tlio 
time for a]’)pealing. Tl\e ruling in ISIcJiardy Liptrott̂ ^̂  ̂ is 
not applicable to the present case. There is difference in tlie 
language of the provisions of the English Judicature Act of 
187-3 and those of the present Civil Procedure Code (Act XIV of 
1882), but still the etlect ol; ])oth the provisions is the same.

Saroent, C. J :—ln  tin’s case^a rule was granted to sliow cause 
why time for appealing should not bo granted to tho petitioners 
from a decree passed on the 1st March_, 1886, in Suit No. 1107 of 
1877j for the redemption of the village of Shahapur in tho 
Dhandhuka Taluka of the Ahinedabad District. tlie above 
decree the petitioners were ordered to pay the defendant, the 
mortgagee, Pts. 649-11-0 for the redemption of the village. The

(1) I , L . E . ,  1 A IL , 200. (S) I .  L . H „ 9  A l l , ,  11 & G55.

& I. L.R,, 0 All, 11 & 655. (S>) I. L. 11, 13 Calc., G2.
(8) I. L. 11., 10 All., ,524. (10) I. L. 11., 12 All., 5 7 .
W I. L. R„ 10 All., 587. Ill) p. J., 1885, p. 74 .
(!■>) I. K„ 11 All., 40&, (1-2) 19 Q. B. D., 151.
(6) I. L. Pv,, 1-2 Bom., 321̂  W) I. L, 11., 9 All., 11 & 055.
17) I. L. U,. 13 t 'ale.. 78. (IJ) I. L. 15  Bom., 299.
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mortgagee apiDcaled against this decree on the 19th April, 1886.
Tlie- plaintiffs did not appeal, but filed cross-objections in Decern- Ciitjbasama 
bor, 1886. On the loth July, 1890, the mortgagee applied to 
withdraw his appeal, and an order was made allowing him to do mahant 
so. The-effect of this withdrawal by the mortgagee was that no .Ishwakcjar 
appellate decree ŵ as passed which could give a fresh starting 
point for the period of tiiree months within whicli the mortgage 
debt had to be paid by the mortgagors— Patloji v. Ganiî \̂

The mortgagors now ask by their present application, dated the 
3rd September, 1890, under section 5 of the Statute of Limita­
tions (Act XV of 1877) for an extension of time for appealing 
against the decree of tlie 1st IMarch, 1886, and have assigned as 
a sufHcient cause for not presenting their appeal Avithin time 
that they had reason to suppose that the mortgagee’s appeal 
would have been brought to a liearing and that a decree would 
lie passed by the appellate Coui’t, from the date of which they 
would have had three months’ time to pay the mortgage debt. It 
has been decided, as far back as S u rb h a i v. R a g li'iin a ih jthat 
the Avithdrawal of the appeal, by which the respondent loses his 
opportunity of having his cross-objections heard, affords no 
sufficient reason for enlarging the time for the cross-appeal which 
he might have presented. This ruling was under section 348 of 
Act V III of 1859 ; but the language of section 561 of the present 
Code, Avhich gives the right to file cross-objections, is substan­
tially the same as that of the Code of 1859. The circumstance 
in the present case that the mortgagors have lost not only their 
right to have their cross-objections heard, but also the power of 
paying the mortgage debt within three months from the date 
of the appellate decree, cannot affect the principle of the above 
ruling, which is that the respondent must run the risk of the 
opportunity which he waits for never being presented to him.
It is plain, moreover, that, in the present case, the mortgagors 
did not, as a fact, rely on the mortgagee’s appeal for obtaining 
a fresh period for payment of their debt, as they actually paid it 
in October, 1886, and asked that it might be regarded as paid in ' 
time and that they might be put into possession of the mortgaged

(1) P. J. for 1890, p. 336. (?) 10 Bom. If, C. Eop., 398,
B 1507— 1
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1S91. property, which was gTanted by the lower Ooni't, Init refused by
Cotqasam*\ this Court on the 20th June, 1S8S(^\
ManAwai
MADiRSiKQ The mortgagors have also stated in tlidr petition that the 

Mahant mortgage mouey was not paid in time, nor the appeal filed, owing 
Bddhagar  ̂ to the negligence of their chief karbharij Ratilal, wdio had l êen 

instructed to attend to tliose matters and was possessed of the 
necessary fund.?!̂  that they did not discover that the appeal had
not been filed till August or September, 1886. But no reason
is given ■why they did not then apply for an extension of the 
time for appealing, except that they, ou tlie contrary, wore 
advised to give up all idea of appealing and to rest satified with 
filing cross-objection.

It has been argued that the period of time since the filing 
of cross-objections might be excluded in applying section 5 
of the Statute of Limitations by way of analogy to section 14, 
as was suggested'might be done in 8itarain v. Nimha -̂K But 
here there was no question either of doubtful jurisdiction or 
procedure, but merely the choice of one of two courses, and the 
analogy does not, therefore, exist* We must, therefore, discharge 
th.e rule with costs.

Stile discharged,
(1) I  L. R., 13 Bom., 106. (2) I. L. R., 12 Bom,, 321.
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Bofore Sir ChcirUs Scirgmt, Et., Ckkf Jusiien, and Mr. JuHke Fcrmm.
1891. HA'KA'YJDN JETPJA', ( P l a i n t i f f ) ,  THE MUNICIPAL OOMMIS  ̂

SeptmUr 18 SIGNER ajtd THE MUNICIPAL GOBPOiiATION OF BOMBAY, 
( D e f e n d a n t s } . '" '

Nefjligence—Death hj neglifje.nce—'Act XIII of IS55—Suit for damcu/es hy parents 
of a child Mlled hj n&rjUgmce—Contributory negligence—LiaUlity for negligence 
of sermnts—Damages—Deduction for maintenanca of oliild—FunercU expenses. 
The plaintiffs luiinamed daughter, a child of between five and six years old, 

fell into an open nianliole of a sewer in a lane in Bombay ou the 20tli. Angnat,lS90, 
between and 5 o’clock p.M„ and, when her body was recovered, life was cxtincfc. 
Tlie sewer was vested in the Municipality of Bombay and was under the control 

the Municipal Commissioner by virtue of sections 220  ̂and 289 of the Bombay

* Suit No. 5103 of 1891.


