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APPELLATE CIVIL.

Before Sir Charles Surgent, K., Clief Justico, and Mr. Fusiice Dirdwood.

CHUDASAMA MANABHAT MADADRBANG axp Ormras (ORIGINAL
PrLaINTITFS), APPELIANTS, #. MAIANT ISHWARGAR BUDIACGAR,
(on1aTN¥AL DEFENDANT), RESPONDENT.*

Mortgage. decree for vedemption—Payment of the mortgage amount within three
months—Absence o forcolosure clouse—dppeal Ly  mortyagee— Paypnent by
wmortyagor of the deerdtal amount after the expiration of thiee months——TVith-
drawal of the appeal by mortgeype—Qrder of withdrawal ant  deeree——Clon-
putation of three months from the dute of the willudvawnd, not allowsd,

Tn a vedemption snit filed by the plaintifls (the mortgagors), they obtamned
decree on the 1st March, 1886, whereby they were directed to pay the defendant
(the mortgagee) the sum of Rs, (49-11-0 within three months, whercnpon they
were to geb possession of the mortgaged property. The deeree contained no
clause of foreclosure in the event of non-payment. On the 19th April, 1886, the
defendants appealed to the High Court against the decree.  On the 12th October
1886, long after the cxpivation of the three months preseribed by the decvee,
the plaintiff paid Rs. 649-11-0into the lower Court, and applied for execution of
the decree. The Court made an ovder allowing the payment and granted execu-
tion, holding that it had power to extend the time for puyment and that there
were good grounds for doing so in this case. The defendants appealed und the
High Court discharged that order on the ground that the Court executine s
decree had no power to enlarge the time, On the 15th July, 1890, the defendant
obtained an order from the High Court permitting him to withdraw his appeal,
The plaintiff then presented an applieation for execution of the ariuinal decree,
contending that the ovder for withdrawal of the appeal was equivalent to o decree
of the Appellate Court, and that where there was an appeal the time preseribed
by the original decree ran from the date of the appellate deerce, At the date of
this application the money which the plaintif’ had paid on the 12tk Octobey, 1856,
was still in Court,

Hell that the.withdrawal of the appeal would not afford o fresh starting point,
as the withrawal rendeved it nunecessary for any deeree to he drawn ap and the
ouly decree which could be execnted was that which was passed by the orizinal
conrt in March 1886.

Quare—\Vhether there heing no’ foreclosure clanse in the decree, the mort-
gagor can file another suit to redeent,

THIS was an appeal from order passed by Rso Bahddur
Chimildl Maneklal, First Class Subordinate J udge of Ahmedabad,
in execution of a decree,
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The plaintitis Chudidsama Mandbhidi Maddrsang and others sued
the defendant Mahaut Ishwargar Budhagav in the Court of the
Fivst Class Subordinate Judge of Ahmedabad for redemption, and
onthe 1st March, 1886, a decrce was passed directing the plaintiffy
to redeem and to take possession of the mortgaged property,
namely, the village of Shdhdpur in the Dhandhuka Tdluka of the
Ahmedabad District, on payment of Rs. 649-11-0 to the defend-
ant within three months from that date. The decree eontained
no foreclosure clanse.

The defendant appealed to the Tligh Court on the 19th April,
1886, on the ground that a much larger snm was due to him on
the mortgage. On the 12th Cetober, 1886, while that appeal
was still pending, but leng after the expiration of the threc
months preseribed by the decree, the plaintiffs paid into the
Subordinate Judge’s Court the amount awarded hy the docres
and applied for execution.

On the17th December, while the apphcatmn to the Subordinate
Judge for esecution was pending, the plaintiffs, under section 561
of the Civil Procedure Code (XIV of 1882), filed cross-objections
to the decree on the ground that the mortgage-debt had been
long paid off and that a large sum was due to them by the
defendant, who wus in possession of the mortgaged property,

Subsequently to the filing of the cross-objections hy the
plaintifis the Subovdinate Judge granied their application for
the exeeution of the decree on the ground that though the plain-
tiffts had not paid the vedemption amount within three
months frown the date of the deeree, nevertheless he had jurisdie-
tion to extend the time, and that there were good grounds in this
case for his doing so. Against this order of the Subordinate
Judge the defendant appealed to the High Court which discharged
the order (see I. L. R., 13 Bom,, 106).

On the 15th July 1890 the defendant applied to the High
Court to withdraw his appeal and the High Court made an order
allowing the withdrawal. The appeal being thus withdrawn; the
plaintiffs’ eross-objections fell to the ground.

On the 26th August, 1890, the plaintiffs again apphed to the
First Class Subordlnﬂte Judge for the executlon of the decree, on
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the ground that the three months’ time granted by the decree for
the payment of the Rs. 649-11.0 should be computed from the
date of the withdrawal of the appeal by the defendant (15th
July, 1890). The Subordinate Judge vejected the application,

The plaintiffs’ appealed to the High Court.

Latham (Advorate General with Shdntasrim Nirdyan (l\-mu
ment Pleader) and Ganpal Sadishiv Rdo, for the appellants —
This iz an appealagainst an order passed by the Tover Cowrt vofuz-
ing execution of our redemption deerer,  The decreedivected us to
pay to the respondent Rs. 649 and odd within three months from
its date. The defendants appealed and, pending their appeal, we
paid the amount into Court, hut we did so after the preseribed

time had expired. The High Cowrt having held in Mahent
Ishwargar v Cliuddsama™ that onr decree was then not capahle

of ‘execution owing to default, the defendant subsequently
withdrew his appeal, and with the withrawal of the fL‘ppbal our
81'055 o]gecmons fell through.

The order of the ngh Court permitting the withdrawal of the

appeal was made on the 15th July, 1890, and wu contend that

*that order is equivalent to a deeree made by the appéllate Conrt,
and that the time preseribed for redemption in the original
"decree should run from the date of such appellate decvee, The
'nmnéypairl into Court by the plaintift on the12th Octoher, 1856,
is still lying in the Cowmt and may Jie taken as paid in under the
: appelhte decree. The plaintitfs are, therefore, entitled to execu-
tion.. When there is an appeal from a decree for 1’edemptmn the
tlme presc1 ibed runs from the date of the appellate deeree—Dawnlat
‘aml Qugjivan V. Bhulendds  Mdanekchand® ; Bupchand v,
Shamsh-ul-Jehan®. The order allowing wmhdmwal is a decreo,
It'has heen held that an order rejecting an appeal is equivalent to
adecree and that time runs from the date of such an order—Rup-
: sing'v. M whhrajsinght® ; Aﬁs]zo y HKuwmdr v, Chunder Mohun®.

ginal decrec in thls‘ case, the plaintiffy cannot be foreclosed iy

,(1) I L R, 13 Bom., 106, L LR, 1L ATl 346,
: By 11 Bom, 172 T 1L R.,7All 887.
, ‘ COL LR, 1()Cak.,250
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\"W e also contend that as there is no foreclosure clause in the
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non-payment until the expiration of three years from the date of
the deeres. The relation of wortgagor and mortgagee still
exists—Sami  Achari v, Somasundrum Ackari®;  Periands
v. dagappa® ; Karuthasam? v. Jagandth®, In this last case the
Madras High Court differs from the Bomabay High Court.

[BiprwooD, . —If there be no time mentioned in the dgcrée
for the payment of the mortgage amount, there would he no
foreclosure for three yeavs from the date of the decrce—2Mulnji
v, Sagdji? ; Gansdvant v. Nurayan®.

Heve no foreclosure ig ordered in the event of non- payment
within three months,  Why should the deeree be taken to direct
something of which it saysnothing? Under the Transfer of
Property Act (IV of 1852) a mortgagor is allowed to redeem ab
any time mmtil an absolute order iz made under seetion 87—
Tavesh Nath Majwmdar v. Remjodu Mojumdar®),

Inverarity (with Branson and Rio Siheh Visudeo Jaganndth
Kirt/har) for the respondent:—The only points which the
Cours has now to consider are: (1) ~vhether the Court can accept
the viortgage nnount after the expiration of the time aranted by
the decree, and (2) whether an onler allowing an appeal to be
witlulrawn is a decree. Tt is needless now to argue'the first point,
beearise when this case was before the Court on a previous oceasion
(1. L. R., 13 Bom., 106), that point was fully argued and the Conrt

" ghen held that the time could not be extended. With respect to the

second point, we contend that an orderallowing an appeal to
be withdrawn is not a decree. beecause (1) it is not capable of
execution, and (2) it does not fall within the definition of
¢ deecrce’ mmder seckion 3 of the (Civil Procedure Code—uwide
Second Appeal, No. 673 of 1888, decided on the 2nd October, 1887,

[Brrowoop, J.—But the ruling in Daulut v. Blakandds®

states expressly that the time is enlarged from the date of the
‘appellate deeree, whether the deerce be for dismissal of appeal or

- otherwise. )
@ I L. R., 6 Mad,, 119. (9 I L. 1t , 13 Bom., 507
@ 1 L. T, 7 Mad., 423, @ I L. R., 7 Bom., 467,
11 1. L. R., 8 Mad., 478. O 1. L. B, 16 Cale., 246,

M 1L, L, L., 11 Boin. 172,
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We deny that the time granted wader the orviginalsdeevee is
always extended under the appellate decvee. Bat, further, an order
of withdrawal of an appeal is not the same thing as a decrec of
dismissal, When an appeal is withdrawn and a order to that
effect is passsed, the parties are relegated to the same position as
that in which they were before the appeal was preferved. The
appeal has not Leen opened and argued.

The Madras High Court has, no doubt, held that when there
isno foreclosure clause in a redemption deerce the movtgagor is
entitled to bring another suit for redemption, but the Bowbay
High Court has distinetly ruled the other way,

There is a distinction between the case of a mortgagor claiming
to vedeem and that of a mortgagee sceking to recover his
mortgage money and in defanlt forcelosure,  For redemption the
mortgagor must come forward ready to pay the mortgage amount,
while in the case of a suit for foreclosure the mortgagor is
forced against his will to tind money in default of which his
estate may become foreclosed ; where this operates inequitably on
the mortgagor, Courts of Bquity, if a proper easc s wade out,
show him indulgence, but he isentitled to none where he himself
files a vedemption suit——Nevosiclski v, Walkefield® ; Figher on
Mourtaage, page 1002,

Sancuwt, O J.—The question in this appeal arvises out of a
redemption suit filed by the appellant in which a deeree was
passed on 1st March, 1886, directing him to pay what was found
due on the mortgage within thrce months, and possession to be
given to him in the event of his so paying; but the deerec
contained no clauze of foreclosure in the event of his committing
default, The defendant, the mortgagee, appealed against the
deerec on 19th April, 188G.

The plaintiff paid the mortgage-delt into Court on 12th Octo.
ber, 1886, after the expiration of the three wonths allowed by
the original decrec, and asked to have possession given him, Thig
was refused in June, 1888, on appeal to this Court®, on the
ground that the Court cxceuting the decree had no power to
enlarge the time. On the 15th July, 1800, the defendant

(13 17 Vs, Jun,, 417. (2) See I L. 1, 13 Bom,, 106,
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