1891,
April 21,

THE INDIAN LAW REPORTS. [VOL. XVT.

APPELLATE CIVIL.

—————

Defore Mr. Justice Birdwood und My, Justice Parsons,
NEMAVA ». DEVANDRAPPA*
Mamlatddrs' Aet (Bombay det 1IT of 1876), Sec. 17-- Mdamlutddr's porwer o loey
costs—Costs—Costs of litigation in High Court,

A Mimlatddr acting under section 4 of Bombay Act IIT of 1876, issued an
injunction to A, restraining him from obstructing B's possession of certain land

On A’s application, the High Court, in the exercisc of its revisional jurisdiction.
set aside the injunction order, and directed B to pay A’s costs of the application

A thereupon applied to the Mdmlatddir to levy the costs decreed by the H igh
Court. The Mamlatdir rejected the application for want of jurisdiction.

Held that under section 17 of Bombay Aet ITI of 1876 the Mimlatddr hiad the
same power to levy costs decrecd by the High Court as he had 1'eg.'u'diug costs
decreed in his own Cowrt. The litigation in the High Court was a continnation
of the suit in the Mamlatdar's C'onrt, and any costs incurred were suhject to the
rules laid down in the Act.

THIS was an application under section 622 of the Cade of Civil
Procedure (Act XTV of 1882).

In a suit filed by one Devandrappa Patel in the Mdmlatdsr's
Court, an injunction was granted against Nemava, restrain-
ing her from disturbing Devandrappa in his possession of
certain lands. ‘

Upon Nemava's application the High Court set aside this
order with costs (I. L. R., 15 Bom., 177).

Thereupon Nemava applied to the Mdamlatddr, praying that the
Jands should be restored to her possession and that the costs
awarded by the High Court should Le recovered from the
opponent Devandrappa.

The Mémlatddr rejected this application and, further, held
that he had no power under the Mémlatdars’ Act (Bombay IIT of
1876) to execute the High Court’s order for costs.

Against this decision Nemava applicd to the High Court under

its extraordinary jurisdiction.

A rule nisi was issued calling upon the opponent to show cause
why the Mamlatdsr should not bedirected to levy the costs decreed
by the High Court. .

*® Apﬁ\.icution nnder Extraoydinary Jurisdiction, No. 39 of 1801,
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Mahadeo Bhisker Chaubal for applicant.

Ghanashdm Nilliant for opponent.

Birnwann, J.—The applicant asks us to set aside an order by
the Mémlatddr refusing to restore to her certain land and the
valne of crops thercon, which had been taken by the opponent in
execution of a decision in his favour in the Mamlatddr’s Court

which was reversed hy this Court.  The case veferred to is that of

Newoa v. Devandrappa 9,

It is nunccessary for us to determine whether a veversal by this
Court of a Mdamlatddr’s decigsion for awarding possession carries
with it a right to the restoration of any property talen in execu-
tion of the decision, as the Mdmlatddr in this case granted an
injunction only, ordering the present applicant not to disturb the
uppunuut’s possession, and that order only was reversed by this
Court. No order by the Mimlabldr under the first part of sec-
tion 17 of Bombay Act III of 18706 has Leen produced, o1 eould
legally have been made.  This Court seb aside the injunction
granted Ly the Mamlatddr Lecause the opponent claimed to be in
possession of the land through his tenants, who had atborned to
the prescnt applicant, and in such a case no injunction could
Tegally be granted. It the opponent, under colour of the injunc-
tion obtained by him, cjected his tenants, or it the Midmlatdeir
ordered them to give up possession to him, it does not appear how
his order could be regarded as one made under the Act, with
which we could interfere, It is clear that the present applicant
has had no physical possession of theland in dispute of which
¢liec has been or could have been deprived by the Mimlatdds-
The order now applied for by her cannot, therefore, be made.

As regards the Mamlatddr’s vefusal to levy the costs ordered
by this Court in the ease referved to, on the ground that he had
no jurisdiction to do so under section 17 of Bombay Act IIT of
1876, we are of opinion that he has the same power as regards
costs decreed by this Court as he has as regards costs deereed in
liis own Court.  The litigation in this Court was a continuation
of the guit in the \’[amlatd"ir s Court, and any costs incurred are
subject to the rules laid down in the Act. We'reverse so much

of the Mamlatddr’s order as refuses to levy the applicant’s costs

M 1. L. R, 15 Bow., 177,
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u the litigation in question and rejeet the other prayer contained
in the present application. Kach party to bear her and his own
costs of this application.

Order as o costs reversed,

APPELLATE CIVIL.

Befure Siv Charles Surgent, K1, Chigf Justice, and Mr. Justice Birdiwood.
RAMCHANDRA HARL, Pruxtirr, v. BA'PU, Derexpaxt.®
Succession certifivate Aot VII of 1889—CUndivided Hindu jumily—Dealh of'oue of
two undivided brothers—Dcbé due to  family—Suit by suvviving brother ond,
manayer—Arbitration—dward-—Filing award—Ceritficate aader [t VI of

1889 nob necessary.

Rimehandra and Niaviyan were undivided brothers ; Nivdyan was the elder, but
Ramchandra, was  the mmuager of the family property. Ndrdyan died leaving a
widow and threc sons, and after his death Ramehandra suved the defendant to
recover certain debts due to the family,

The parties referred the dispute to three arbitrators appointed by them without
the intervention of the Court and applied to the Court to have the arbitrators’
award filed.

A question having arvisen whether the award could be filed withont a suceession
certificate under Act VI of 1889,

Held that there was nothing in Act VII of 1889 to prevent the award being
filed without a cevtificate.

Tuis was a refcrence made by Rdo Sdhieb Dindndth Atmdrdm
Dalvi, Subordinate Judge of Kada and Karjat in the Ahmednagar
District, under section 617 of the Civil Procedure Code (Act XIV
of 1862). '

The plaintift sued the defendant on two mortgage-bonds and
on certain khatas,  Onc of the mortgage-bonds was exeeuted Lo
the plaintifi’ and to his deeeased brother Naviyan, and the other
bond was executed to the deceased Nédrdyan alone. The khatas
were in the plaintiff’s name,

The plaintiff and Nérdyan lived together as undivided brothers,
Narfyan being the elder, bub the plaintiff being the manager of
the family property after Ndrdyan’s death, his family and the
plaintiff continued to live together as an undivided family, the
plaintiff continuing to manage the property. Disputes arvose

‘ * ¢ivil Reference, No. 8 of 1801,



