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As to the Tower we think it must be regarded as it was 1888
intended to be, as an architecbural building annexed to the Tne -
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Library and cannot, for the present purpose, be treated as dis- OF‘Bnmn.u'
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i rom it. .
tinet from it o
The question must, therefore, he answered in the affirmative, MCE:I“‘;;“‘L
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Bosgay.

Attorneys for the Municipal Comissioner:—Messys, Craw-
ford, Durder, Bucklund and Bayley.

APPELLATE CIVIL.

-Befove Siv Charles Suvgeit, Ki., (hief Justice, and Mr. Justice Ndanabhii
- Havidds.
HARILA'L HARJIVANDA'S (orici¥al DEFENDANT), APPELLANT, «. 1888,
PRANVALAVDA'S PARBHUDA'S (oricivar Praryrire), Rrsvonpaxg.s  Jwee 18,

Hiudu Law--Inkevitance—3loveable property inherited by o widow from her
husband—Devolution of such property on the widov’s decth,

Moveable property inherited by o Hindu widew, if not disposed of by her, passes,
on her death, to the next heivg of her husband, whether such property be regarded
as her Stridhan ov not,

hera the defendant eclaimed the properby in dispute under the will of a
Hirdu widow, but kept back the evidence which wounld have clearly established
that the mark purporting to be made by the widow, was really made by her or
at her desire, and that at the time of the execution the nature and contents of
the decument were well known to her, the Court refused to act npon it.

APPEAL from the decision of Réo Babadur Motildl Lalubhzii,-
First Class Subordinate Judge of Ahmedabad, in Suit No, 1194,
of 1882,

One Hargovan Parbhudds died in March, 1880, leaving behind
him a childless widow, B4i Harkor. She died in June, 1880.

Thereupon the plaintiff, who was the separated brother of
Hargovan, sued to recover possession of the property, both move-
able and immoveable, left by Hargovan and his widow, alleging
that he was the heir of both. -

Al * Appeal, No, 72 of 1885,
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The defendants were the brothers of Bai Harkor. They claim-
ed the property in dispute under two wills, one purporting to he
executed by Hargovan, and the other by Bdi Harkor. They also
contended that the moveable property was the stridhan of their
sister, to which they had a better right to succeed than the
plaintiff, '

The Subordinate Judge found that the alleged will of Har-
govan was a fabrication, and that the will of B4i Harkor was
obtained by fraud and undue influence, and was, therefore, in-
valid. He passed a decree awarding the plaintiff’s claim.

Against this decree the defendants appealed to the High
Court.

Gokaldds K. Pdrikh and Govardhan and Tripati for appellants.

Shantdrdm Ndrdyan for respondent.

SarcENT, C. J.:—The plaintift in this case is a brother of one
Hargovan Parbhudds, who died childless in March, 1880, leaving
a widow, Bai Harkor. The defendants are Bai Harkor's brothers.
She died in June, 1880, and the question that arises now hetween
the plaintifl’ and the defendants is which of them is entitled to
property left by Hargovan and Bdi Harkor. The property
consists of & house, some moveables, and outstanding debts.

The plaintiff claims the property as the heir of Hargovan and
of his widow. The 1st defendant claims the same under two
wills alleged to have heen made, one by Hargovan and the other
by Béai Harkor. The second defendant relies upon those wills, but
denies possession of any of the property in dispute, and disclaims
all right to it under them. We may, therefore, regavd the suit
as really one between the plaintiff and the first defendant,

The Subordinate Judge has found that Hargovan was divided
in estate from his brother, the plaintiff; at the time of his death,
and that the property in dispute was Hargovan’s. This finding
has not been impeached before us. As to the alleged wills the
Subordinate Judge has come to the conclusion that Hargovan’s
will (Exhibit 157) is not genuine, and that Béi Harkor’s (Exhi-
bit 158) is invalid, having been obtained throngh undue influence,
e has, accordingly, made a decree for the plaintiff,
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The whole case thus turns upon the genuineness and validity
of the two wills.  We shall first consider briefly the nature of
the evidence bearing on Bail Harkor's will (Bxhibit 158), the
defendant claiming especially under i, as executor and trustee.
Some of the attesting witnesses, no doubt, depose that they
attested it at Bai Harkor’s request. The Sub-Registrar says
he rvegistered it in the presence of n woman who was identified
to him by Chunildl as Bdi Harkor. This Chunildl says he was
present when the Sub-Registrar came to Bii Harkor, bob does
“ not vewewmber whether her will was vead over at the time or
not””  The Snb-Registrar says he registered the document, but
without making any inquiry. The attesting witnesses do nof
depose to any conversation with Bal Harkor, from which one
might reasonably infer that she was aware of the nature and
contents of that document. She was an illiterate woman, able
neither to readnor write. It is written in the Gujardti language,
but is silent as to who wrote it.  The writer is not called to
dopose abt whose dictation, by whose order, or under what
circumstances, it was written. It is not signed, but is marked
with a cross, The enfry relating to it describes it as B4l
Harlkor’s, and purports to be in the handwriting of one Jetha-
bhdi Dayilji. This Jethdbhai is not called as a witness. There
is no evidence as to who made the mark, when, aud under what
circumstances,  On the back of the documentis an endorsement
of acknowledgment of exceution similurly marked. The entry
relating to it purports to be in the handwriting of one Shankar
Bipuji.  But this Shankar Bapwji is not called as a witness, Tt
would thus appear that the defendant, who propounded the
document, chose to keep back the evidence, which, if the fact
was so, would have clearly established that the cross was really
made by, or at the desire of, Bdi Harkor, and that at the time
the nature and contents of that document were well known to
her. Under thesc circumstances, we should not be justified in
acting upon it—sece Hastilow v. Stobic® 5 Peurson v. Pearsont,
and Morritt v. Douglast™, ‘

In the view we thus take of Bdi Harkor’s will, it is unnecessary
for us to express any positive opinion as to the genuineness of
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Hargovan’s will, (Exhibit 157), although, having regard to the
evidence of the witnesses exawined in the lower Court, and their
respectable position in life, as well as to the marked resemblance
Lebween the signature to it and Hargovan’s adwitted signalures
on two other documents in the case and also to our own trans-
lator Mr. Baldji’s decisive opinion as to the identiby of tho writer
of those signatures, we should probably be disposed, if it were
néeessary, to find in favour of its genuineness. We say it is
unnecessary to express any opinion oun that point, beeanse whether
it is genuine, or whether Hargovan died intestate, can make no
difference in the result of this case. In either case the property
camc to Bl Harkor as Hargovan’s heir, and she having died in-
testate, the only question that remains for us to decide is whether
wlhat she has left uudisposed of goes to Hargovan's heir, the
plaintiff, or to her own, the defendants.

This point, we find, has been already scttled by the highest
judiclal authority in favour of the former. In Mussamat Thakoor
Deyhee v, Rai Baluk Ram®, their Lordships of the Privy Council,
after reviewing various authorities on the subject, observe {at
page 175): “ The result of the authoritics seems to be, that
although according to the law of the Western schools, the widow
may have a power of disposing of moveable property inmherited
from her husband, which she has not under the law of Bengal
she is by one law, as by the other, restricted from alienating any
immoveable property which she has so inherited ; and that on
her death the immoveable property, and the moveable, if she
has not otherwise disposed of it, pass to the next heirs of her
husband.” And similarly they observe in a later casc: * The
preponderance of authority is certainly in favour of the proposi-

tion that, whether the widow has or has not the power to dispose

of inherited moveables, they as well as the immoveable property

ed upon Bdi H¢1kor on her hushand’s death, d.nd
during her life-time she had full power of dispo

must be re-
garded as her stridhan, and go to her heirs and not his upon her

® 1M, 1, A, 139, @ 11 M. L A, 487, at pp. 611-512,
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death, But we are not prepaved o aceept this argument. He has
not referred us to any case in support of it, and notwithstanding
her power of disposal, while she lived, over the moveable pro-
perty inherited from her husband its devolution npou lev heirs
on hey eath does not at all follow.,  Whether we take the
expression stridhun in 1ts technical and narrower sense as in
the Mayukha®, so as to exclude such property, or in its etymo-
logical aud larger sense as in the Mistakshara®, so as to include it,
both the authorities agree as to how it should deseend upon her
death®,  To satisty the Mitdkshara we would presume, in the
absenee of any evidence to the contrary, that the marriage in
this ease was in one of the four approved forms,  Besides, this
case comes from Gujardt, where the authority of the Mayukha
prevails in case of real cenfliet hetween 16 and the Mitdkshara.

We must, therefore, confinm the decree of the Subordinate
Julge with costs, the correctuess of his decision as to the value
of the properby not having been questivned Lefore us.

M Ch, IV, See, X, pl 1, 2, @ Ch. I, See. XI, pl 3, 4

() Vyav, May., Ch, 1V., See. VIIL, pl. 1, 4; Mit., Ch. IL, Sce. XL, pl. 11,

APPELLATE CIVIL.

Defove Mo Jusiice Birdwood und M. J vstice Darsons.
BAL JAMNA' AXD ANOTIEE, (ORIGINAL DEPENDANTS), APPELLANTS, .
BHAISHANKAR (oriemvat, PLANTIFY), RESPONDENT.®
Hindu Law—1yheritanee — Widow’s estute i maveables inherited from her Tushand—
Lialility of suel property for her debts aficr er death.

Under the Hindu Law in force in the Presidency of Bowmbay, a widew in-
heriting from her husband, or a mother from her sou, may have an absolube
power of disposal over moveable property soinherited; but any undisposed of
residue of such property veverts on her death to the estate of the last male holdor,
anl passes as his property to his heirs. It is not, therefore, Lier personal property
liable in their hands for her debts.

Secoxp appeal from the decision of Rdo Bahddur Chunil4l
Mdnekldl, Fivst Class Subordinate Judge of Ahmedabad, in
Appeal No. 218 of 1889 of the District File.

* gecond Appeal, No, 5538 of 1890,
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