VOL. XVL] BOMBAY SERIES,
APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, and, Mr. Justice C’ancly;

FA'KI ABAS varap FA'KI AHMED MULNAJI Axp ANOTHER (ORIGI;IAL
Praivtirrs), APPELLANTS, . FA'EI NURUDIN varap FA'KI MOHIDIN
MULNA'JI axp Orzers (Oricivar Derenpawts), REsroNDENTS, ®

Adverse possession—Iorigage—Mohomedun family—Redemption of mortgage by
- some co-sharers— Possession by such co-sharers after redemption—~Subsequent cldim
{o property by other co-sharers— Limitation Act XV of 1877, article 127, Seh. 11.

The possession by o Mahomedan co-shaver of property which he has redeemed
from o mortgage does not become adverse to the other co- shzuezs until some
exclusive title iz set up,

Ridmehandre Yashavant v. Saddshiv 4 'baji () and Bhandin v, Shekh Ismdil (23
referved. to.

THIS was a second appeal from the decision of Khan Babddur
M. N. Néndvati, First Class Subordinate Judge with Appellate
powers at Ratndgiri,

- Suit for redemption. -

The plaintiffs, as members of a Mahomedan family, stied to -

‘redeem & one-third share of certain property which had been

mortgaged by their grandfather. The defendants were members

‘of the same family and the first and second defendants had
redeemed the whole property including the share claimed by the
plaintiffs about 20 years before this suit. The first and second
defendants vesisted the plaintiffs’ claim, pleading that they had

redeemed - the property and had ever since held possession

adversely to the plaintiffs. They contended that the claim was
barred by limitation and also that the suit should have prayed
for partition.

The .Subordinate Judge (Rdo Siheb A. G. Bhdve) dismissed
the suit on the ground that as it was framed it was not maine
tainable.

* Against the deéree of the Suborchnate Judge the plaintiffs
~appeaded to the District Court at Ratnéglrl, and the Subordinate
Judge with Appellate Powers confirmed the decres of the Sub-

" * Second Appeal No. 338 of 1880, ;
o LT R;11Bom, 422, . @ LL R,11 Bom, 425,
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ordinate Judge on the ground that though the suit was maintain-
able in the form in which it was brought, it was barred by the law
of limitation as it was filed after the expiration of more than 60
yeaws, from the date of the mortgage and more than 12 years
from the date of 1edempt10n by the defendants.

The Appellate Court in its judgment observed as follows :—

“ Acconhnr» to an old Bom hay decision the onus obamh ot
shewing their claim to he svithin time is on the plaintiffs, and
they have failed to sustain the burden. It is not disputed by
the appellants’ pleader that, as said by the lower Court, Exhibits
198, 194, 38 and 84 are the mortzage-deeds respeeting the land
Nos. 2,3 and 5 in this case, and that Exhibit 168 shows that the
land No. 1 in the plaint was mortgaged in 1806. It is admitted
also, and the parties’ depositions * * fully estublish if, that
the suit in rospect of these lands is brought after the lapse of °
more than 60 years [since the date of the mortgages and mote
than 12 years sinee the date of their redemption, the redemption
taking place more than 20 years before the date of the suit, But

contends the appellants pleader, on the authority of the decisions

at I. L. R. 11 Bom. 422, 425, that the claim is within time since
the parties are shavers and since there is nothing to show when
the defendants’ adverse possession began. Bubt with all due
deference to the high authority of their Liordships who disposed
of the case at I. L. R. 11 Bom. 425, it might he ohserved that
the members of a Mahomedan family are not co-parceners in
the sense that the members of a Hindu family ave ;-and it cannot
bo presumed in the case of the ome as in that of the other that
the possession of one wmember is on behalf not only of: himgelf
but of all the other members. Mor "eover, even supposing that
the law raises the same presumptmn in the case of Mahomedans
45 in the case of Hindusg, there is in this case the established fact
#* % that the parties have long since been divided. There

- ig, therefore, that ““ something more pronounced than mere hold-

ing after redemption,” which is required by the above quoted
decision. True, that, as pointed out by the appellants’ pleader,
Bxhibit 171 itself speaks of the Bhorke village property being
kept =0 % o raise & pxesumptmn that it was kept in common,



VOI. XV1.] BOMBAY SERIES.

- But for all that the possession of the redemptors after the re-
demption was that of divided and not undivided members; and
if, as is admittedly the case, that the plaintiffs were excluded
from enjoying the profits of the vedeemed property, they must
have been so excluded to their knowledge. They have been so
excluded for more than 12 years before the bringing of the suit.

* * & % Sinee then the possession of the redemptors was
that of divided members, and so adverse to the plaintifts.”

" Against the decree of the District Court the plaintiffs appéaled
to the High Court, and the defendants filed cross ohjections under
section 561 of the Civil Procedure Code (Act XTIV of 1882).

Ganesh Krishna Deshamulha for the appellants (plaintiffs) =

193

1891,

Fixx Apss

. VALAD
Finy Auuep
MoLyis

8
Figl
Nurvpix
VALAD
Fa'wr
Moniin
Murwair,

. The lower Court assumed that the plaintiffs were excluded

from the property foi moie than 12 years, and on that ground it
rejected their elaim. Non-redemption by the plaintiffs was
construed by the lower Court as exclusion. In the present case
there is 1o distinct evidence of our exclusion by the respondents,
and in the absence of such evidence the plaintiffs’ suit eannot bhe
held to be barred. Rdmchandra v. Ndrdyon,) Ramchandra v,
Suddshiv®, Moidin v. Oothumangannt®. Merc non-enjoyment
of profits is no evidence of exclusion for the purposes of limita-
tion. Besides this, tHere is also documentary evidence in the
case to show that at the time of the division of other family
property, this property being under a mmtgaoe was kept
undivided.

Mdnekshdh Jehang:,zs?mh Tale Jcbvl/mn for the 1espondent.s —_—

The parties to the suit are Mahomedans, and therefore the

presumption of Hindu law that one co-sharer holds the property
for and on behalf of his other co-sharvers does not arise. The
theory of Hindu law is that with respect to undivided property
“the several co-sharers are joint tenants, while according to Maho-
medan law they ave tenants-in-common. The parties in this
case effected a division in the year 1850 of all the property they
had to divide, and though the property in dispute was at that
time in the possession of the mortgagee, stlll the division affected
‘ the status of the parties.. We afterwards redeemed the property

e %, L. B, 11 Bom,, 216, - @ L L, B, 11 Bom,, 422.
@ I. L, R., 11 Mad,, 416,
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p and the othel co-sharvers. If a suit be barred against the original
wmortdagee, it will be barred against the person who bas stepped
into his place—dstfug Alnad v, Vaiir AH®. The limitation
of 60 years applies only to a mortgagee. It does not apply to &
person who has redeemed, A co-shaver who does not redeem
within 60 years has no right to redeem at all, and his claim is
governed by arbicle 127, schedule IT of the Limitation Act (XV
of 1877), The exclusion of the appellants began when we
redeemed the property about 20 years before the instibution of
the present suit. After redemption we enjoyed all the profits
and dealt with the property as if it was our exclusive property.
We actually mortgaged it in the year 1880 (Exhibit 119)., This
mortgage also refers to a previous mortgage of 1876 which was
venewed. Bilu bin Bapuriv v. Nirdyan bin Blivrav® shows
that our pbssession was adverse under the Limitation Act VIIT
of 1859, section 8, which was merely the samoc as article 127,
schedule II of the present Limitation Act. After redemption we
became full owners of the property and not mere lienors. The
cases cited in the foot-note to Rdmchandrw v. Nirdyan® show
what is meant by adverse possession. The parties to this suit
lived in the same village, and the plaintiffs knew that we were
in possession since redemption. The lower Court has also found

~ that after the partition all our conneetion Wlth the o’ohel members :
~of the family was severed.

» In the cases relied on by the appellants the parties were joinb
ab the time of the redemption and, therefore, those cases are
not applicable to the circumstances of the present case. At the
time of the redemption we were divided from the other members
and we redeemed the property with our own money. In any
case the appellants cannot succeed in the present suit, They
have not joined their sisters, who are sharers in the family

" property according to the Mahomedan law, as par’meg to the suit..
The suit must, therefore, fail for non-joinder of parties, Fur bher
the a,ppellantﬁ proper remedy was to bring a suit for pmtutlon. ‘

@ Le Ry, 11 AlL; 423 (Full Bench). @ P, J, for 1874, p. 132,
L@ X, Tn Ry 11 Bom, 216,
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By trying to redeem their share from us, the appellants Vlrtually
geek for joint possession,

- Gamesh Krishna Deshamulkha, in reply :=~When a par ty is in
possession of property he may enjoy the profits; but that fact alone
does not show that he does so to the exclusion of the other
co-sharers. The decided cases have held that the exclusion
must have come to the knowledge of the other co-sharers. We had
no knowledge of the exclusion, and the lower Court merely
presumed that we must have been excluded. The burden of
proof was upon the respondents to show when their adverse
possession began. = Ramchandra v, Narayan®, Moidin v. Ovth.
manganii®, One of the appellants in his deposition (Exhibit
139) says that he came to know of the redemption only 7 or 8 years
ago. Up to a very recent date the appellants were minors.
Both the appellants were minors at the time of the redemption.
Appellant No. 1 came of age ahout 6 years before the institution
of the suit, and appellant No. 2 who was joined Subsequently
attained majority a little earlier, - 4

[Mdnikshih :—This point was not taken in either of the loweyr
Courts.] '

[SarcENT, C. J.:—But the point must be dealt with in order
to proceed with the case fairly, The appellants being minors
could not be excluded to their knowledge. They can get .a
declaration of their right to shave in the profits of the property
and would, therefore, be entitled to joint possession. If this is to
be considered a partition suit, all the parties interested 0110}]ﬁ to

have been joined.} - . v
There is ounly one sister of ours who has been left out. We

made an application to the Court: of first instance to bring her in,-

but our applieation was rejected by that Court. Hven now we
are ready and willing to join her. ' ey

SaraenT, C. J.:—This is a suit by members of a Mahomedan
family to enforce their right to share in cer‘r‘un family propelty
 whigh was mortgaged by the grandfather and: father of*
partles and was subsequently redeemed by defendants 1 and 2
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T a suit of a similar nature hetween members of a Hindufamily

: Who had wmed fn’a mortgage whlch came mnder the considera-

) I TR, 11 Bon, 216, ‘ @ T.1.R, 1 Ma.&., 416, *
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tion of a Division Bench of this Court in Ramchandre Yashwant
v. Sadashiv A'bdji®, it was held that the possession taken hy
the shaver who vedeemed the mortgage was not in itself incon-
sistelit with the proprietary rights of his co-sharers, and, there-
fore, that such possession would not hecome adverse until some
exclusive title was set up. We think this is the correct view of v
the legal relationship between the parties,

In Bhdiudin v. Shekh Ismail®, where the suit was of a similar
character between the members of a Mahomedan family, the
Court applied the same principle and expressed the opinion that
the possession would not heeome adverse “without something
more pronounced than mere holding after redemption.” It may
be, as pointed out by the Subordinate Judge, that the presump-
tion that the possession of one member is on behalf of himself
and all the others must necessarily be weaker in the case of
Mahomedan than of Hindu family property, and that circum-
stances of a less decided character might well be deemed in the
former ease to make the possession adverse as regards the -co-
sharers, but the governing principle is the same. In the present
case the Subordinate Judge has relied, ag establishing adverse
possession, on the fact that there had already been a partition of -
all the family property except the mortgaged land in question ;
and that for more than 20 years the plaintiffs have not partici-
pated in the enjoyment of the lands. Bub although the other
family property may have been divided, still it is clear from
BExhibit 71 that it was intended on the occasion of the pactition
that the land in question being then mortgaged should rotain its
family character, and there was no evidence in the cage before
the Courts to show or from which it could be inferred that the
defendants had been holding otherwise than as lienors and
asserting a title adversely to the plaintiffy’ proprietary right for
12 years before t_he institution of the present suit.

We think, therefore, that the lower Appellate Court was Wrong
in holding that the suit was barred, and must reverse the decree
of the Clourt below and send back the case for a decision on The
‘perits, . Costs to abide the result. '

v » Decree reversed,
"gél) 1. L, B., 11 Bom,, 422, ‘ @ 1, L:_;R., 11 Bom., 425,



