
1S91. -vvas denied by the defeudaiits, the Gourfc, followiug previous de- 
Sakhauaji cisions, held that suit, in consequence of the allegation referred,
HHRikxr.  ̂ vedeiitption buit. It will, however, be giving a wide,

and cLS we think un^ '̂arrantecl, extension to the principle of those 
caaeSj to apply it in a ease where there is not merely a denial by 
a defendant in the course of the trial of a mortgage alleged by 
the plaintitlj but where the plaintiff himself doe.s not in his plaint 
even allege the existence of a mortgage.

Upon these grounds we are of opinion that clause (.i) of sec­
tion 3 of the Deklvhan Agriculturists’ Relief Act does not apply 
to this case, and that the lower Appellate Court has jurisdiction 
to entertain the appeal which it has declined to admit. Whether 
the appellant can get over the difficulty of limitation or not wc 
do not now express any opinioUj as that point has not been 
considered by the Court Ijclow. We will at present only reverse 
the decree of that Court and remand the appeal to ].ie dealt wdtli 
according to law. Costs to abide the result. .

Deer no, roveTaed.
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Before Mr, Jiidica BirdiL'OQcl and Mr. Jicist'ico Fcirsons. 
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April ii, ■ - D A 'JI (OEIGIXAL De1’'EOTANT), BKSrONBEXT."''

Lhidlution Act (X F  c>/lS77)j schedule II, articles 91, 92, for 23arlUlm uj
joi)it propcrtij—Sail 'where iJiccaucellaUoii of a fmtulul(mtin«t ru mentis mdlkirij to 
the muln rdkf.
Articles 91, 92, and 93 of solicclule II of tlae Limitation Act (XT of IS77) apply 

only tu suits Iji’oxigiit exprâ slij to cancel, set aside, or dcelurc tlie forgery of, an 
ilifstrumeiit | Init they cto not apply to suita v̂llcl■e subsstantial rolief is prayed, and 
where the eaucellatioa or declaration is merely auoillary and not imuesHary to the 
granting of auch relief.

Second appeal from the decision of T . Hamilton, Acting' 
pistrict Judge of Surat, in Appeal ITo. 87 of 1887. 

h ^  recover his share by partition of:certain
belonging to his grandni other

*  Second Appeail l?6. 820 bf 1889,
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Defendant 7 riaiutiff, DeffciirTant S. DefencLint 0 Defeiidunt 10a
in. Defemknfc 1 2 . m. Defend;nit 1 1 .

N’nfl>il}i obtained a decree on. 29tli Februarj?-, lS7Gj against her 
daiigliter-in-law Sahebulnisa and lier grandchildren the plaintiff 
and defendants 7— 0. Tlio deei’ec awarded her a share of 
4 annas and, 5̂';- pies in the family property’, JSTnidnhi died iu 
1877 without reducing into lier separate possession tl;o whole 
of her share of the joint pi’opcrty awarded to her by the deci'ee.

In 188(3 tlie plaintiiT filed the present suit for partition of 
NilrbiIll’s estate.

Defendiiid'S 1— 6 were alienees in. posaessiou of certain portions 
o f Nnrbibi’s estate  ̂ claiming the same under deeds of gift and 
sale executed 1 »y her in their favoui*.

The plaintiff alleged in his plaint that the dociinients on whicli 
the defendants 1— 0̂ relied in support of tlieir respective titles 
were frau.dulent and colouralde ti’ansactions.

The Bnbordinate Judge rejected the. plaintiff’s clai]vt,
The District - Judge confirmed the decree of the Subordinate 

Judge, liolding that the suit was barred Ijy limitation. His 
reasons appear froni tlie following extract from his judgment

There is in the plaint the clearest allegation that the defend­
ants into wdioso hands th.e lands had passed had obtained them 
,byfr;iud either,directly or indirectly. As to the lands whicli 
defendant 1 says Nurbibi sold to bim, plaintiff contends, that 
the alleged sale-deed is either a forgery or fraudulent or in^'alid. 
In like manner he impugns the deed of gift said to have been 
executed by 'Nurbibi in iWour of Mohinudin, defendant s. I 
bold th&t under these cireumstanees'tlie period,',of limitation is 
governed by article 95. The sale-doed is dated; 23rd October, 1877. 
In appeal No. 32 of 1884 the tbcn District Judge, Mr, E. Candy, 
thought that, the document, might have, beeii-co-neealed for a tinie.
3,t aBy rate, there was no concealment in 1881, The. plainiifi
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stafces ho did not know of its exi.steneo till 18S2, A  mere nega­
tion of tliis kind will not suftice to bring the suit witHii tiuio.
...... . The present suit weis laid on Sth October/1884, or
moi'epthan three yearn after the sale-deed was prodneed in Gourt. 
Consequently so far as the lands eompxisod in that d '̂ed are con­
cerned, it must be hedd that the claim is time-barred. Similarly 
with regard to tlioso lands stated in the deed of gift (of which 
plaintiff knew at least on SOtli Axn'il, 1879,) I hold that the claim 
is time-barred/’’

Against this decision the. plaintitF preferred a second appeal 
to the High Oonrt.

Hranson(with him fhimanhU JlarildlSetalvad)for apj^ellant:— 
Article 95 of the Limitation Act does not apply to the present 
ease. We do not p.cek relief on the gromid of frand ; onr suit i.'i 
one for partition of joint property. It is governed by article 127. 
W e allege no doubt that the deeds under wliich. the defendants 
claim arc fraudulent^ bilt we do not seek to set them aside. They 
nre mere nullities, and therefore need not lie set a.side.

Gol;dd(k KaUmuMs Pdreldi- foi* respondents Plaintiff cannot, 
succeed without Retting asido the deeds on which 'we rely. ITe 
impeaches them as fraudulent. He thoi'efore seeks relief on tho 
ground of frau<l. He was aware of the alleged fraud more than 
three years before suit. The suit i>s therefore barred midev,articles 
9S and 95 of the Limitation Act. Refers to Bascleo r. GapdlP) 
Wif̂ e Vi Moidvle Alclulali^^  ̂ and Uahi JanH v. llaja Aji.i SinghS"-

PAPuSOJfS, J . N u r b i b i ,  the graiKbnother of the appellant 
(the present plaintiff), brought a suit in 1873 against her daughter- 
in-law and lier graud-children (the present plaintiff and the 
defendants 7 to 9) for partition of their family property and was 
awarded therein a share of 4 amias ojj pies. She died in 1S77 
Iwfore that .'?bare had fully .been partitioned off and reduced into 
her .separate posses.sioii. ,
: The appellant has brought the present suit to rccover 4 m  |th 

.share in Hurbibi’s estate. The suit edmprises both the sepai'iited 
and tho imseparated property of Nurbibi, and an^ong thed&feitl- 

%) I, L. B., 8 AIL, BW. ■ ; ' ' . (2> 7 W; K:,1&0, Cw.;Rk '
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ants are persons who claim under deeds of gift and purchase 
from N'ur’bibi as well as persons who claim as co-sharers with 
Nurbibi and tlie plaintiff. The issues in the suit arê  therefore, 
somewhat intricate. The lower appellate Court has dealt with 
the case, on one issue only, viz, “ Whether the claim is time<> 
barred/’ and on its finding on that issue in the affirmative, has 
affirmed the decree of the Court of first instance, dismissing the 
suit. The Judge holds that “ as there is in the plaint the clear­
est allegation that the defendants into whose hands the lands 
had passed had obtained them by fraud either directly or in­
d irectly ,th e  period of limitation is governed by article ,j95 of 
schedule II of Act X V  of IS77. This, however, is a very 
sunnnary mode of dealing with the case. In effect the. Judge 
has dealt with the case only with reference to those defendants 
who claim by gift or purchase from Nurbibi, and as to those 
defendants we think that his decision cannot be supported. The 
plaintiff does not ask for any relie 1! on the ground of fraud. 
Article 95 of schedule II  of the Limitation Act has, therefore, 
no application to the ease. He sues for possession by partition 
of the share of Nurbibi’s x^roperty to which he became entitled 
upon her death. To his suit as against the defendants who are 
his co-heirs, article 127 would apply, as her property became, 
on her death, joint family p>roperty divisible among her heirs— 
Bavasha v. Masumshâ '̂ '̂ , To his suit, as against the defend- . 
ants who claim by purchase or gift from Nurbibi, article 144 
would apply. No doubt, the plaintiff now impeaches the validity 
of the deeds under which the claims are made, and contends that 
they are either forgeries or fraudulent or invalid^ but that does 
not alter the nature of the suit, as broughtj or bring it under 
the shorter periods of limitation provided by article 9l, 92 or 93 
of the schedule. ,These articles have formed the subjects of 
many decisions of the OourtSj but it is now, we think, fully 
settled that they apply only to suits brought expressly to caneelj. 
or set asi<̂ e, or declare the forgery of, some instrument/as in the 
case of Hani Jcmki Kumvar Baja Ajit m d  that
they do not apply to suits where substantial relief is prayed and 
where the cancellation or declaration „ is: -subservient or merely

(1) I. L. E., 14 Bom., 70. <2) L. B,, 14 I. A., US.
B. 1385-7
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an cilla ry  an d  n o t n ecessary  to th e  g ra n tin g  o f  su ch  re lie f. S ee  
Pardm Singh y . M lji MaW^K FacJhcmuilm v. Glmmappan'^^>t 
Anantan v. SanJcaran̂ \̂ Trilochun v . Ndbohisliore Guttuek^^\ 
Sihlier Ohund v . Diilpuity SingU^\ Boo Jinathoo v. Slia Nagar 
Valah Kanji,^̂  ̂ Bliagvant v , KondiP^ an d Bellalceri S h e s h -»  

apa V, Km'ur Baburdv^^K

In  th e  presen t case, i f  th e  deeds in  qu estion  a te  forgeries  o r  
in va lid , th e y  w ill n o t  a ffect the p la in t if fs  r ig h t to  h is share in  th e 
p ro p e rty  in  su it in clu d ed  in  th em  j n o  tit le  w ill  h ave  passed  to  
th e  defen dan ts fr o m  N u rb ib i under th em  j th e y  w ill  be  n u llities , 
in  no w a y  b in d in g  o n  the p la in t if f ; an d  i t  w ill  n o t  be  n ecessary  
fo r  h im  to  h ave  th em  set aside b e fo re  h e  can  ob ta in  possession  
o f  h is  share. A s  th e  J u d g e  has w ro n g ly  ap p lied  th e  la w  o f  
lim ita tion  to  th e case, th e  appeal m u st g o  b a ck  fo r  a fresh  tr ia l. 
W e n otice  th at th e  J u d g e  is  ap paren tly  o f  op in ion  th atj becau se 
N u rb ib i d id  n o t fu lly  execu te  her decree, th e p la in tiff  can not n o w  
sue f o r  h is share in  th a t p r o p e r t y  o f  w h ich  she om itted  to  
obta in  separate possession . T h is, w e  th in k , is an  error. A t  " 
N u rb ib i’ s death  th ere  w as n o  one to  ca r ry  on  h e r  decree to  fu ll  
execu tion , and th e  ex e cu tio n  p roceed in g s  cam e to  an  e n d ; b u t  
h e r  h e irs ,d id  n ot, on  th a t accoun t, lose  a ll title  in  th e  p ro p e rty  
w h ich  she h ad  n ot red u ced  in to  possession . H er  share, w h eth er 
separated or  not, fe ll b a ck  in to  the general fa m ily  p rop erty , an d  
th ose  m em bers o f  th e  fa m ily  w h o  w e re  th en  en titled  to  share 
therein , o f  w h om  th e p la in tiff  ad m itted ly  is one, are still en titled  
to  recov er  th e ir  share b y  partition .

W e , th ere fore , reverse th e  decree o f  th e  lo w e r  appellate C ou rt 
and rem and th e  appeal f o r  a fresh  h earin g  w ith  re feren ce  to  the 
fo re g o in g  rem arks. C osts to  abide th e  resu lt.

& I, L. R„ 1 All., 403. 
<2) I. L. 10 Mad., 213. 
<S)I.L.R. 14 Mad., 101.
(4) 2 0. L.E., 10.

Decree reversed and/, case remanded.

(5) I. L. B., 5 Cal, 363.
(6) I. L. E„ 11 Bom., at p. 82.
(7) I, L, R„ 14 Bom., p. 279.,
<8) P, J. for 1891, p. 60.


