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present case.  Siuee, therefore, the accused iz not a subject of
Her Majesty, and bas not Ly taking serviee under the British
Governuent becowe a native subject of Her Majesty, it follows
that section 188 of the Code of Criminal Procedure can shave
uo application to the case, and docs not confer jurisdiction upon
a Court to try Limy, ab any place in British India at whieh Le
may be found, for an offence he may have comnitted at any
place beyond the Hmits of British India,  Tmusthold, therefore,
that the Magistrate at Aluedabad had no jurisdiction to try
the accused. I need not go into the further question as to
whether the fact, that the services of the accused had hecn placed
by the British Government at the disposal of the Native State
in. which the offence was eommitted, and that he was serving
that State and not the British Government at the time of the
eominission of the alleged oftence, avould aflvet the [unsdlctwn
I concur in dizinissing the appeal.

Theiy  Lordships accordingly vredered the appeal lodged by
Government to be dismissed.

Appeal disniissed.

APPELLATE CIVIL,

Before Mp, Justice Telang and Mr. Justice Cundy.
SAKITARADM (onle1NAL DEvENDANT No. 8) APrELLANT, 2 SHRIPATL
AxD Oruenrs (ogioiNal Praiveiers), REsroNpeNis.%
Alurtypipidtedemption Suit—Possession of w dyfendunt net as o morbpages—=-Sit in
cjectmeit—the Deflhan Syriculinrists Belicf det (X VI of 1879), Section 8,

Clowss (=)=l pheal—Jurisdiction of the District Cowrts
T a redemption suit governed by the provisions of Chapber 11 of the Dekkhan

Agricnlturists’ Relief Act (XVIL of 1879] ), one of the defendants being sued
meraly ag & person in possession,

FIell, tlsat the sait as agmnst that defendant was one in-ejectment.

A b in cjectment s nob governed by claunse (%), secbion 3, o the Dekkhan
Agriculburists’ Relief Act, and an appesd agaivst the decres in such su Hes o
the Distvic Court
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THis was a second appeal fronr the decision of A, 8. Moviarty,
Assistant Judge of Sdtdra, '

The Facts of the case were as follows 1—

The plaintitfs sued the three defendants, viz, Nana bin Ravii,
(2) Kushiaba bin Ravii, and (3) Sakhardin bin Bhivji, to recover
possession of certuin land, alleging that it had been morbgaged
by thelr grandfather to the father of defendants Nos. 1 and
bt that the wmortgage-debt had been satistied by the profits of
the land.  They stated that defendant No. 8 was joined in the
suit hecause he was in possession of the Jand.

Defendants Nos, 1 and 2 aduotbed the worbgage,

Befendout Ne, 8 answered thal the Tand in dispate Lnd been

Csold ab o Courtesale in or abuoub the year 1869-70 as the property

of one tlovind Raghunath Kullowrni ; that his (defendant’s)
father had purchased it ab the Courtesale ; that he had been in
possession ever zince, and that the claim was fime-barved.

The Subordinate Judge (Rdo Sdheb R, ¢ Bhadbhade) tricd
the suit under the provisions of Chapter 1I of the Dekkhan Agri-
culturists Relief Act (XVII of 1879) and held that the
purchase of defendant No. 8 was invalid as agalnst the plain-

Ctifts. He passed a decrec for the plaintiffs.

Detendant No.3 presented an application for revision fo the
Special Jadge, who coutirned the decrec of the Sulurdinate
Judge,

Against the order of the Speciul Judge, defendunt No,
presented an application to the High Court in its extraordinary
jurisdietion under section 622 of the Civil Procedure Code (Act

XLV of 1882), and the High Courb rejected the application witl:
(it seems) a verbal vemark that if the Special Judge had no

jurisdiction to entertain the defendant’s application, the right
course for him was to appeal to the District Court at Sdtéra.

Defendant No, 3, thereupon, prc::entbd an appeal to thu.l)lamct
Court at Bdtala, aud the District Judge adinitted the 'Lppuaﬁ ou
the defendant’s making an affidavit that the Hlnh Court had
ordured that he should appeal to the District Court. When the
Righ Coutt's order rejecting the deicud@ub’n application under
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the extraordinory jurisdiction was produced before the Assistaut 1801,

Judge, he fvund that there had been no such direction given by Saxmanin
the High Court as was alleged by the defendant in his aflidavit, ‘sﬂRf{.‘Lm
The Assistunt Judye, thew, held that the appeal was nadmissible,
and rejected 16 with costs, H

The detendant then appealed to the High Court.

Manckshaly Jelanglvshal Tuleyarkhan for the appellant i~
The lower Court was wrong in rejecting our appeal on the
ground that it had no jurisdiction to entertain it under the Dele-
Khan Agriculturists’ Relief Act.  That Ach dves not apply to
suits I ejeetiment. The present suit was no doubb a redewmption
suib su fur as defendants Noso 1 oand 2 were concerned,. and
had it not heen for the presence of defendant No. 8, the suit
would have been governed by clause (2) of scetion 3 of the Dek-
khan Agriculturists’ Relief Act ; bub with respect to defendant
No. & the suit was one in cjectment. He did not claim any
interest in the property under the mortgage, Lut asserted his
independent right as an auctiou-purchaser under a Court-sale
Leld agaiust o totally different person,

Ganesh Rimchandra Kirloskar for the respondents.

TELANG, J. :—We think that having regard to the prineciple in-
volved in Govind Visaji Thakwr v. Balkrishna Pindurang® and
other cases of that class, this suit, while nudoubtedly o suit for
vedemption of mortgaged property as against the first und second
defendants, st be treated merely as o suit in ejectent as
against the third defendant.  That defendant is expressly wens
tioned in the body of the plaint, and the third paragraph of the
plaint eantains the allegation upon which relief is prayed for as
against him, namely, that he is in pessession of the property. In
that parvagraph there is no allegation of any wmortgage made in
favour of the third defendant or velied upon by him., We cannot,
therefore, see how as regards that defendant we can treat the suit
oy one for redemption, '
~ In the case referred to by the Dlstnct Judge~dmrita v,
Naru® —there was an allegation by the pl'unmﬂ.s that the
defendants weve mmtgageusﬁ and albhough thab allugatmn

WP for 1884, . 808, T ® 1 L. R, 13 Bom,, 459,
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was denied by the defendauts, the Court, following previous de-
cistons, held that suit, in consequence of the allegation referred,
to be a redewption suit, It will, however, be giving a wide,
and as we think unwarranted, extension to the prineiple of those
cases, to apply it in a case where there is not merely a denial by
a defendant in the course of the trial of a mortgage alleged by
the plaintitt, but wheve the plaintiff himself does not in his plaint
ever allege the existence of a mortgage, ‘

Upon these grounds we ave of opinion that clause (:) of sce-
tion 3 of the Delkkhan Agriculturists’ Relief Act does not apply
to this case, and that the lower Appellate Court has jurisdiction
to entertain the appeal which it has declined to admit,  Whether
the appellant can get over the difficulty of Hitation or not we
do not now express any opiniou, as that point has not been
considered by the Court below,  We will at present only reverse
the decree of that Court and remand the appeal to he dealt with
aceording to law. Costs to abide the result.

Deerec veversed.

APPELLATE CIVIL,
Before Mr. Justics Bivdwood and My Justice Porsons.
ABDUL RAHIM (ortginal Praiwesr), AprEnnaNt, v KIRPARADM
DA'JT (ortaivarn Dereypant), RESCONDENT
Lindtution At (XV of 18T7), schedule I1, avticles 91, 92, 93~Suil for purlition of
joint property—~Suil where the cancellution of ¢ fraudulent ustrument is ancillury to
the main relicf, '

Articles 91, 92, and 95 of schedule IT of the Limitation Act (XV of I§77 ) apply
only to suits hrought copressly to cancel, set aside, or declare the forgery of, an
fstrument 3 but they do not apply to suits where substantiol relief is prayed, and
where the cancellation or dv.cl’uatwn is merely ancillary and not nuccsh'uy to the
granting of such relief.

SeconD appeal from the decision of T, H&nulton, Acting

K

-District Judge of Surat, in Appeal No. 87 of 1887.

¢ The plaintiff sued to recover Lis share by partition of: ec1ta1n_

" px‘operty belongmg to hiis grandwother Nurbibi:

* Second Appeal No, 830 g_f 1889,



