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APPELLATE CRIMINAL.

Befove M. Justice Birdwood and Mr. Justice Darsons.
QUEEN-EMPRESS », NATWARAL*

Criminal Procedure Cade (Ael X of 1882), Section 188—Native Tndian subject of
Her Mejosty—Ofence commitied by vn alicn ontside British Dudic—dJwrisdiction
of Courds in British India to try suckh an ofltnee.

The accused was Taliti of Kilol in British tevritory, Flis family belouged to
the village of Bakvol in the Baroda State.  His father entered the service of the
British (Government and lived ahnost eutively at Wadlel, but he does nob appear
to have given up his intention of rcturning to bis family residence at Bakrol
The acensed was born at Dubhai in the Bavoda territory, Ile was cducated
partly at Kilol and partly at Baveda. He cntered the Revenue Survey Depart-
ment in the Panch Mahdls, 1is services were lent hy the British Government
to the State of Cambay., He was charged with taking Lribes while serving at
Cambay., He was tried and convicted by the First Clags Magistrate of Ahmeda-
bad within whose jurisdiction he was found and arvested. The Scssions Judge
reversed the conviction, on the ground that the Magistrate had no jurisdiction
to try the aceused.

Held, that the accused was not a “ Native Indian subject of Her Majesty,”
within the meaning of section 188 of the Undenf £ ehninal Procedrre 1 and though
as a “servant of the Queen” he weiis sul vjeet to punishmeut under section 4 of the
Indian Penal.#Uode, the Magistrate of Akmedabad, in whose jurisdiction he was

¢i found,” had no jurisdiction unilder that section to tly liim for an olfence committed

in a foreign State.

Per Parsoxs, J. i—The expression “Native Indian subject of Iler Majesty ”
in section 188 of the Code of Crininal Procedure (Act X of 1882) must be

3

construed strictly, and cannot he held to inelude ¢ servants of 1er Majosty.”

ArPEAL by the Local Government from an order of acquittal
passed by B, M. H. Fulton, Sessions Judge of Abhmedabad.

The accused was a Taldti at Idlol in the anch Mahdls., s
services were lent by the British Government to the Cambay
State. e was charged under section 161 of the Indisn Penal
Code with taking bribes in the State of Cambay. e was cons
victed by the First Class Magistrate ab Ahmedabad, and sentenced
to undergo two months’ simple imprisonment, and to pay a fine
of Rs. 400.

On appeal this conviction and sentence were reversed by the
Sessions Judge, on the ground that the Magistrate had no juris-

* Criminal Appeal No, 392 of 1890,
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diction to try the case, as the accused was not o subject of Her
Majesty, and the offence was alleged to have heen committed in
a Native State.

The following extract from his judgment gives the “easons
for the acquittal :—

“ The accused’s family originally belonged to Bakrol in Gdik-
wiri territory, His grandfather, who is still alive, took service
under a Desdi in the Panch Mahdls and went to veside at Kdlol
about fifty years ago, retaining however his house at Bakuvol.
At present he is said to live partly in Bakrol and partly in Kdlol,
but the latter place seems more especially bis head-guarters, His
son, the father of the accused, appears to have lived almost
entirely at Kdlol. He is a Taldti in British service and brought
up his family at Kdlol. He married however a wife from
Dubhai in Gaikwari territory, who, in accordance with enstom,
went to her father's house for her first confinement, with the
result that the agecused wes born outside the Dritish tevritories.

He was educated partly at Kilol and subscquently at Barvoda s
and after he hadleft school obtained employment for a few years
in the Post Office, and eventually entered the Revenne Survey
Department, of which he is at present a member,

“On these facts it does not appear thab the accused is o enb-
ject of Her Majesty. His family belongs to Bakrol in Gzlikwdi'i
tervitory, and he himself was born under the same allegiance,
Even supposing his father to be domiciled at Kdlol, the fact does
not alter his nationality without naturalization. Mere length of
vesidence does not convert an alien into a subject when outsidae

the jurisdiction {Hall’s International Law, p. 219).
J \

“ It is nob suggested that the acensed's father was born in
British territory, which could hardly have been the case as the
Panch Mahdls belonged to Sindia till 1853, But umless he was
a natural born subject of Her Majesty, he could not transmig
British nationality to a son born abroad under the provisions of
7 Anne, cap. 5 (De Geer. ». Stone, L, R. XXII. Ch. D. 243).
Possibly the effect of the cession of the Panch Mahdls in 1833
was to convert all persons domiciled therein into British subjects,
but this seems doubtful unless they were previously subjects of

NaTwarnat



130

1891,

QUEEY-
EMPRESS
kN
NATWARAL

THE INDIAN LAW REPORTS, [VOL, XVL

Seindia, Bub even if such was the effect, it would not make
Mulrai a ‘natural born’ subject so as to render 7 Anue, cap. 5,
applicable to his son” (Blackstone, IL p. 420).

Agdlinst this ovder of acquittal the Govermment of Bombay
appealed to the High Court.

Shantardm Ndrdyan, Government Pleader, for the Crown =—
I contend that the accused is a native Indian subject of Her
Majesty (1) by bivth, (2) by naturalization, and (3) by reason of
his employment under the British Government. He is therefore
amenable to the jurisdiction of the Courts in British India. His
grandfather was domiciled at Kélol long before the cession of the
Panch Mahéls by Scindia to the British Government. His father
must be presumed to have been born in the place of his grand-
father’s domicile, and thus became a subject of Scindia. The
effect of the cession was to make the inhabitants of the ceded ter-
ritory subjects of the Power to whom it was ceded—1 Phillimore’s
International Law, p. 545; Wheaton’s International Law,
Appendix Note on Naturalization ; Broom’s Constitutional Law,
p. 387, These authorities show that naturalization is a consequence
of every cession or annexation of territory. The result is that in
the present case the accused became by naturalization a subject

‘ol Her Mujesty, I further contend that taking service under

the British Government malkes him a British subject, and as

such amenable to the jurisdiction of our Courts. Refers to 1

Phillimore’s International Law, p. 851 ; Wheaton’s International
Law, p. 032; Empress v. Maganlil®, Regina v. Llmstone,
Whitewell et al @, In ve the Stepney Election Petition® , Forsyth’s
cases, . 32 ; 3 and 4 Will. IV, c. 85, s, 43,

Qoverdhan Madhavrdm Tripati, for the accused, was not called
111)011. .
Birnwoon, J.:—We sce no sufficient reason for questioning

“the correctness of the Sessions Judge’s finding that the accused

in this case is not a native Indian subject of Her Majesty.
He is certainly not a natural born subject of Her Majestyy as
he was born at Bakrol in the Baroda State. Nor is it shown

M. I L, R,, 6 Bom,, 622, ) 7 Bom, H, (. 89, Cr, C,
: : 3) 17 Q. B. D,, 54,
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that his father was a subject of the Gwalior State before the
cession of the Pancl Mahdls to the Dritish Governnwent in- 1853,
Had that Dheen so, he would no «donbt have lLiecome a British
subject. after that date; and the -natmnalityﬂf the son vould
follow that of the father. It is not shown wheve the father
wags horn: but he had "a house at Bakvol, anid though he took
service in the Panch Mahdls under the Gwalior State, it does
not appear that he ever gave up the intention of returning to
Bakrol. e «till vetains his house at Bakrol. Nor is it shown
that the son, who, at the time that he was convicted hy the
Magistrate, held office as Taldti of Kdlol in the Panch Mahdls,
hag formed the intention of taking up his perinanent abode in
that village. In these circumstances, we must hold that he is
a natural born subject of the Baroda State and that he has not
alteved his nationality. No doubt, under seetion 4 of the Tndian
Pennl Code (XLV of 1860) heis subjeet, as a “servant of the
Queen,” to punishment under the Indian Penal Cade for any
offence committoed “ within the dominions of any State in alliance
with the Queen.”  Dut it does not follow that the Magistrate of
Ahmedabad, in \tho Distriet he was “found,”” has jurisdiction
wnder seetion 128 of the Criminal Proeadure Code (Aet X of
1882) o try ]um for the offence allegnd to have been eommittod
by him in the Cambay State.  As the aceused is not a “ native
Iulian suhject of Ier Majesty,” that seetion has no application
to him. We must, therefore, dismiss the appeal,

Parsons, J.-—The aceused is not by birth a native Indian
subject of Her Majesty. His father would presumably he a
subject of His Highness the (dikwdy, ginee he was a vesident
in the Paveda State, and is not shown to have heen horn
outside that State.  The aceused himself was horn in the Baroda
State. He is therefore a subjeet of His Highness the Géilk-
war, Th is true thab *hoth his father and he have occasionally
lived in Pritish tervitory, hut meve residence confers apon the
"quoﬂt no more than a tempordry slatus, lasting only so long
ag the residence lasts, I s hownwr-m'ﬁnm’l that bheeaunze the

" acensed s a servant of Her ] "\Taﬂc.sf.y he is become hy virtue of

that, service a native Indian subjeet, No authority has bren
B 13854(5
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shown for such a proposition, amd T am unable t0 accept it 1
admwit that a Sfate may make Inws for, and exercise jurisdietion
over, its servants,  Section 4 of the Indian Penal Code (Act
XLY of 1860) declaves that offences committed by 2 servant of
the Queen within a  forei
under the Code; but the question before us is nob as to whether
the offence which the accused is allegad to have committed in a
foreign State is punishable or not, but as to whether there is any.

n allied State shall bhe punished

o
]

lasw in foree by which the accused ean be tried for that offenee
at Ahmedabad, where he was found ; in other words, we liave
to determine swhether by the only Inw which deals with the
subject—namely, seetion 188 of the Code of Criminal Proendure
(Act X of 1882)—jurisdiction has been conferred on a Magistrate
at Ahmedabad to try the accused for an offence committed in
o foreign State.  In ovder to allow of the operatien of the
section, it is necessary that the accused shonld come within the
definition “native Indian suhjeet of Her Majesty,” for it is only
these persons that are mentioned therein,  The term— natis o
Tndian subject of Her Majesty,”—nust, I consides, o eonstimed
strietly, and cannot he held to include *servants of Her Majesty.”
This seems ¢lear from the words used in the seetion, and from
the legislation on' the subject.  Aet T of 1819, section 2, gave
jurisdiction to the Courts in India over all subjects of the
British Government, and all persons in the civil and militavy
service of the same Goveinment while actually in sueh sevvice
and for six monthy afterwarvds, and all persons who may have
dwelt for six months within the British Indian territories,
That Act was vepealed by Act XI of 1872, which again was
vepealed by Act XXT of 1879, The provisions of hoth these
later Acts were the same. They conferred upon the Conrts in
British India juvisdietion only over Juropean Brifish subjects™,
and native Indian subjects of Her Majesty, and they owmitted to
include within their jurisdiction the two other classes—the one of
Government sevvants and the other of residents—whichhad been
ineladed in the forn‘ler Act.  This omission could not but> have
been intentional, and it has heen continued in section 188 of the
Criminal Procedure Code (Act X of 1882), whieh has now taken
the place of Chapter 111 of Act XXI of 1879 and governs the
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present case.  Siuee, therefore, the accused iz not a subject of
Her Majesty, and bas not Ly taking serviee under the British
Governuent becowe a native subject of Her Majesty, it follows
that section 188 of the Code of Criminal Procedure can shave
uo application to the case, and docs not confer jurisdiction upon
a Court to try Limy, ab any place in British India at whieh Le
may be found, for an offence he may have comnitted at any
place beyond the Hmits of British India,  Tmusthold, therefore,
that the Magistrate at Aluedabad had no jurisdiction to try
the accused. I need not go into the further question as to
whether the fact, that the services of the accused had hecn placed
by the British Government at the disposal of the Native State
in. which the offence was eommitted, and that he was serving
that State and not the British Government at the time of the
eominission of the alleged oftence, avould aflvet the [unsdlctwn
I concur in dizinissing the appeal.

Theiy  Lordships accordingly vredered the appeal lodged by
Government to be dismissed.

Appeal disniissed.

APPELLATE CIVIL,

Before Mp, Justice Telang and Mr. Justice Cundy.
SAKITARADM (onle1NAL DEvENDANT No. 8) APrELLANT, 2 SHRIPATL
AxD Oruenrs (ogioiNal Praiveiers), REsroNpeNis.%
Alurtypipidtedemption Suit—Possession of w dyfendunt net as o morbpages—=-Sit in
cjectmeit—the Deflhan Syriculinrists Belicf det (X VI of 1879), Section 8,

Clowss (=)=l pheal—Jurisdiction of the District Cowrts
T a redemption suit governed by the provisions of Chapber 11 of the Dekkhan

Agricnlturists’ Relief Act (XVIL of 1879] ), one of the defendants being sued
meraly ag & person in possession,

FIell, tlsat the sait as agmnst that defendant was one in-ejectment.

A b in cjectment s nob governed by claunse (%), secbion 3, o the Dekkhan
Agriculburists’ Relief Act, and an appesd agaivst the decres in such su Hes o
the Distvic Court

# Second Appeal, No, 8 o 1880,
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