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1891 place ¢ a rough sketeh to scrve as practice for a finished forgery,
geses-  but which has not been used and which could not be used in its
E‘“Pff 5% present form,” and in another, “a tracing or atbempt to portray
R Aﬁ‘fé{'{ém , & pedigree”.  Such a document apparently would not come
under the description of either section 468 or 467, With re-
spect to the description of the other documents he is silent, and
yet, unless they are found to fall within the deseription men-
tioned in cither section 4066 or section 467, the convietion under
section 474 is illegal, and unless they fall within the deseription
mentioned in section 467, the sentence is illegal. It is im-
possible to aceept the verdict of the jury given after such an
imperfeet summing up and such a deficient and wrong dirvection
as to the elements necessary to eonstitute the offence in vespect
of which they were to deliver their verdict. They have evi-
dently convicted the aceused of offences under sections 474 and
475 on the direetion of the Judge that, if they found that the
papers were in the possession of the accused, they must find
him guilgy., Such a divection was palpably wrong, for possession
alone would not constitute an offence under cither of the said
s.'ections: T concur in reversing the convietion and sentence anid
ordering a fresh trial.

Comelction reversed and new frial ordeved.

Nomr, ~The accused was acquitted by an unanimons verdiot of the jory on his
third trial,

APPELLATE CIVIL,

Before Sir Charles Suigent, Kt., Chicf Justice, and My, Justive Candy.

1801, HANMANT RAMCIIANDRA DESHPANDE (Oricin AL Pu AI\TIFI‘)

February 28,  ArrrLuaxt, » BABAJI ABAJI DESHPAN 1)]" (Onteryar, DEFRxD ANT)s
Resronprxt.* .

.
-
Mortgage—dssignment or appropriation of vents (Il payment of debt—TIntention {o
appropricte rents  as  distinguished from the lands— Aieaj®  (moncy)—

Usufructuary /:zo/ft/rrr/e=-]2zr/lzf to {uke Rabulepds from mzanh mul 10 mah

Second Appo'ml No. 904 of 1880,
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reco Corics—Possession, article 144, schedule 1T of the Liméitation dct XV of
1877 ~ddverse  possession—Account—The Dellian dyriceliurists Relicf et
VLI of 1879, section 8, clawss {y).

Where under an instrument a debtor allotted to his creditor his “aivaj” en
aceount of Deslipande Hak and Indmi recoverable from the villages and up .er-
took not to meddle till the “ aivaj” was paid, and the instrument did not de-
seribe the lands mentioncd thercin by metes and bounds, but only as being in the
ocecupation of certuin persons paying so much rent, and contained a clause that
the *“aivaj ” of 63 rupees (the sum total of rents) had been allotted and that the
creditor might take kabuliyats from the oecupants and make the recoveries,

Held, that the term “ aivaj,” although capable of meaning property generally,
must from the context of the document mean monies or sums,

Held, further, that the language of the instrument showed o clear intention to
appropriate rents as distinguished from the lands themsclves,

Held, also, that cven if the transaction were regarded as a mortgage, it conld
only be a usufructuary mortgage, which would confer no right to have the pro-
perty sold.

Article 144, schedule II, of the Limitation Act (XV of 1877) applies to the
credifor’s right of posscssion, and the defendant not heing in adverse possese
sion for 12 years prior to the institution of the suit, his elaim was held not barreds

It being obligatory upon the lower Court to take accounts in the mode di-
rected in the Dekkhan Agriculturists’ Relief Act (XVII of 1879), which requires
annual rests, and that not having heen done, the decree was reversed and the case
sent back to the lower Court to take accounts according to the Act,

Tars was a second appeal from the decision of Rdo Bahddur
- Narhar Gadadhar Phadake, Tivst Class Subordinate Judge with
Appellate Powers at Satdra,

‘The plaintiff sucd the defendant on the following bond, dated
_ the 20th December, 1864 1=

Shri (ive. Prosperity &e.)

Dobt-bond dated the 7th of Mirgashirsh Vadya in Shake 1786, the cyclicul
name of the year being Raktdksh, On this day the bond is given iu writing to
the ereditor named Bajashri (i e. the respected) Riojipant Dadd Deshpinds of
the town of Shirdle, by the debtor named Bab&ji Abiji Deshpindd of pargana
Shirdle, petd aforesaid. The Christian year 1864, T give this bond in writing as
follows za#% There is a former amount of debt due to you by me, in vespect whereof
d pettlement ha\?ing been made now, the amount is fixed at Rs, 600 (six bundred)-
of the Company’s currency. I will continue to pay interest thercon at the rate
of 0-10-0 { ten annas) per cent. per monbh, I will continne topay the same year
after year by (making wp) the account. - For this, the aivgj (amount) of my
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own Deshpgnde Hak (ive. right) and the Indm in different villages has been
assigned (to you). The same is as mentioned helow ;—
6 (In Mouje) Upavale.
12 In Mouje Khungdv, on account of Inim 3 cultivator Vinn Sashy4.
% 6 In Mouje Rile, on acconnt of Tudm ; cultivator Krishnaji Patile
39 In Mouje Ponvatb : 28 on account of Indm (and) 11 on account of Hakk,
6 From Bihiji Yadav on account of Iniim,

5 (Trom) the cultivator Mahadu Patil, on acconnt of JTakk.
28 (From the) cultivator.........on account of Inam,
w39

63

In all the aivej (amount) of sixby-three rupees has been assigned (to you). In
respect of the same, you are to take kabuliyats from the different tenants and
receive the rents from them. Out of the same, you are to receive the interest
every year and pay the balance towards the Indm chauthdi. If a balance re-
main after (paying) these two items, you arc to receive the same in part payment
of the aivaj (principal amount) or towards the (satisfaction of the) debt payahle
(to you) by instalments, Unless the ahovementioned wivej (principal amount),
together with interest is paid off, I will not interfere. 1 have duly given this
hond in writing,. The lunar date aforegaid., The handwriting of Vishnn Sakhi-
rim * % ¥

Besides what is mentioned above, (I) formerly veceived (4 khendi, i.e.) ten
maunds of Bhdt as principal, which together with (1 khandi, ie.) ten maunds on
account of increase thereon up to this day amounts to fwenty mannds in all.
The amount fixed in respect of the same is Rs. 100 (onc hundred) of the
Company’s currency. I will pay interest on this, year after year, at the rate of
0-10-0 (ten annas) per cent. per month by (making up) the account. I will not
make default in this, This iz duly given in writing. The above mentioned Rs. 600,
and Rs, 100 on account of grain, making in all (Rupees 700 hundred). The
handwriting of Vishnu Sakhdrdm * * *,

THE plaintiff contended that the above document wasa nmortgage
of the lands mentioned in it, and he prayed for possession or sale.
The plaint was filed on the 25th November, 1886.

The defendants contended that there was no mortgage and that
the suit was barred.

The Subordinate Judge held that the transaction was a rnorte
gage and passed a decree for the plaintiff,

The defendants appealed fo the Distriet Court ands%e plain-
tiff filed objections under section 561 of the Code of Civil Pro-
cedure (Act XIV of 1882), The District Court amended the

* deeree of the Subordinate Judge with respect to the amount and
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the rate of interesﬁ and awarded to the plaintiff Rs. 312 with
interest at 74 per cent. per annum.

Against the decree of the District Court the plaintitf appesled
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to the Hizh Court, and the defendants presented cross objechons Bavast Anast

under the ahove section of the Civil Procedure Code.

Shivram Vitihal Bhinddrkar, tor the respendents, in support
of his eross objections:—The appellant’s claim is barred by
limitation. Theve is no mortgage here.  The word “ mortgage ”
does not occur in the docwmnent. In all the decided eases in
which the transactions have been held to be mortgages, cither
the word “wmortzage” or some other equivalent expression
appearsin the documents.  Dwludrim v, Klhandoji®, Sunyippa v.
Basdppa®, Motivam v, Vitds®, Bulilhi Gonushet v. Tukdrdin-
bhat®, Pirm lnown as Nidwidji Midhae v. Pandu®, Bdvdji v.
Tcitya®,  Tn the prosent case what was assigned to the plaintiff
was the ineome of the lands and nothing more. Therc is merely
a charge glven upon the propevty and not o mortgage, The
suit is, therefore, barred. The plaintitf admits that hc received
nothing on account since the year 1879,

At the most the deed creates a usufructuary meortgage. The
plaintiff, therefore, is not entitled to sell the lands for the
recovery of his money.

Ddjs Abaji Khare for the appellant :—The bond expressly
refers to lands and the tenants in whose holding the lands are,
and stipulates for an attornment by those tenants to the ereditor.
It is true that the word “ mortgage” is not used, but the docu-
ment is to be construed with reference to its terms, the conduct
and the intention of the parties and the surrounding circum-
stances, The debtor states in detail what he had assigned. The
expression in the doeument is rupayanchd atwus ldvun Jdild dle.

We contend that the expression means “property yielding
go much is assigned” The meaning of the word “wivaj ” i
“ estade; property in general” In the document the amount of
money is mentioned in the margin against each item and the

(1) 6 Bom. H. C. R, 0. C. J,, 134, @ I. L. R, 14 Bom,, 377,

@ 7Bom. HHC.R,A.C. J, L ®) P, J, for 1891, p. 16,
" L LR, 13 Bom, 90 (Full Bench). ® P, J., for 1881, p. 86

DESHPANDE.
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items contain the names of the tenants in whose holding the
lands are. If the lands themselves had not heen mortgaged,
then the stipulation in the document as to the attornment of the
tens1ts would be meaningless. The deed mentions that Desh-
pande Hak and Indms in different villages have been assigned,
but the Haks and Indms lost their purely monetary character
when the service ceased, and, in Heu of money, lands were given
to the Hakddrs and Indmddrs. The words “ Deshpdnde Hal”
and “Indms ” in the docwmment mean “lands on account of the
Deshpande Hak and Indms.” If only the income of the land
had been assigned for the payment of the debf, the document
would have contained an expression to that effect.

In neither of the lower Courts was objection taken to
the sale of the lands, nor does the respondents’ memorandum
of cross objections in this Court raisc that point. We submit
that the document in suit is a mortgage and that the plaintiff
has a right to sell the lands for the rccovery of his money.

His claim to possession is not barred, because he has brought
this suit within 12 years from the date on which his cause of
action arose, viz, in the year 187). Fven supposing that it was
the Hal that was assigned to him, still a Hak is an immoveable
property and is governed by the limitation of 12 years.

SARGENT, J.:—The Courts Dbelow have construed the docu-
ment in question as a mortgage of the lands held by the defend-
ant in respeet of his Ialk and Indm in the occupation of the
persons nawmed in the document, and directed that the plaintiff
should obtain the sum found due to him from the lands in de-
fault of payment. The defendant, on the other hand, contends
that it is not a mortgage but amounts only to an assignment ox
appropriation of the rents only until the debt is paid, and that
the suit is barred, but in any case the lands cannot be sold.

We think the language. of the instrument shows a clear ins
tention to appropriate the yents as distinguished from the, Jands
themselves. Reading the sentence as a whole, in which the de-
fendant applies or allots his aivaj on account of Deshpsnde
Hak and Indmi recoverable fromi the villages, the term aivay
although capable of meaning property generally, must from the
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context mean in the present case monies or sums as translated
by the Interpreter, This is contirmed by the defendant under-
taking further on in the document not to medidle until the~ivaj
is paid, where aizaj can only mean moncy. Again, the'lands
arc not Jdeseribed by metes and bounds, but only as being in the
occupation of certain persons paying so much rent, and tinally
it is said © that the aivej of 63 rupees (the sum total of rents)
has been allotted, and you may take kabuldyvats from the oceu-
pants and make the recoveries . If this e so, ib matters very
little whether the instruient he regarded as a morteage, or as
an agreement to satisfy the debt by receipt of the rents.

Even if regarded as a mortgage it could only be as a usufruetua-
ry mortgage, which would confer no right to have the property
sold, Inm either view of the instrument the” plaintiff would be
entitled to be put into possession of the lands. The lands were
in the occupation of tenants, and 1t is expressly provided that
the plaintiff may aceept kabuliyats and malke recoveries, or in
other words take posﬁﬁs»-ir)n, that being the ouly manner in

winbirbnvre can be possessioic L Lu’llh s0 eircumstanced,  The
clause of the statute of lumtatmns Gppidanit’s to this vight of
possession would, therefore, be ‘clause 144, and as the defend-
ant was not in adverse possession before 1879, the right is not
barred,

As to the account taken by the Courts below no objection hus
been taken in the appeal to its being taken under the Agricul-
turists’ Relief Act as not falling under clause (i) of section 3,
and it remains only to consider whether it was properly taken.
It was obligatory on the Subordinate Judge to take the aceount
in the mode direeted by the Dekkhan Agviculturists’ Relief Act
which requires annual rests. This he has not done.

We nmust, therefore, reverse the deerce of the lower Appellate
Court and remand the case for the Subordinate Judge to take
the ageoust according to the Act, the principal sum being taken
to be Rs, 300 and the interest with which the account starts
being taken as Rs. 800. Respondents’ eross objections disallowed
with costs. Appellant to have the costs of this appeal.

Decree reversed,
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