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1391,
February 18.

Indian. Penal Code (et XLT of 1860), Scea, 474 aid 475~Possession of forged ————m

documents bearving counterfell maiks—Ingredivits of ihe offence~Charcge lo the
Jury—Misdirection,

To suppor a chavge under seetion 474 of the Indian Penal Cade, it is necessary
for the prosecution to prove (1) that the documents in respect of which the charge
is Irought ave forgad; (2) that the aceused knew them to be forged ; (R} that
he was in possession of them ; (4) that he intended that they shonld be frandu-
Iently or dishonestly used as gennine; and (3) that each of the doeuments is of
the deseription mentioned in section 466 or section 467 of the Indian Penal Code.

To support a charge under the latter part of seetion 475 of the Indian Penal
Code, 1t is necessavy for the prosecution fo prove {1) that the accused was in
possession of the papers veferred to in the charge; (2) that the devices or marks
were counterfeited on them ; (3) that the marks were suck as are used for the
purpoge of authenticating any docminent deseribed in section 467 ; and (4) that
the accused mtended that the marks should he used for the purpose of giving the

appearance of authenticity to  documents either then forged or theveafter to be

forged.

The accused was charged with being in possession of forged documents, sn
offence punishable under eootions 474 and 473 of the Indian Penal Code. In hLis
svmming up, the Sessions Judge, after stating that the docwments were admit-
ted by the defence to bo forgeries, told the jury that $he only issue they had to
decide was whether the forged docunients were in the possession of the aceused,
and whether the nature of one, at all events, of the documents was sucl ag to
conneet them with the accused being the kind of doecument he wonld he likely to
" lhave in his house and he alone, and thab if they found this issue in the affirma.
tive, they must veturn a verdict of guilty.

2fel?, that the charge to the jury was defective and misleading and insaf~
fiefently complied thh the requirements of section 297 of the Code of Criminal
Procedure (X of 1882).

ArvpEAaL 'fr m the conviction and sentence recorded by the

Joint Sessions Judge at Belgaum in the case of Queei- IJ'mp? ess

v, A'bdji Rdmchandra. o
The’ accused was charged with being in possession of £orr ol

document.s, thirky-seven in nuwmber, which were found;.by the

police in a cuphoard in his honse on the 18th August, 1°89.

* (‘riminal Appeal, No, 381 of 1890,
1 18854
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The accused was at fivst eonvicted under seetion 475 of the
Indian Penal Code and sentenced to transportation for life,

The High Court reversed this convietion and sentencel; and
directed the accused to he retried by the Court of Sessions with a
new jury.

Thereupon the acoused was again put on his trial on the fol.
lowing charges :—

1st, ¢ That he on or about the 18th Angust, 1838, had in his possession the
papers [(specified in the charge’ npen which seals or signatures or other marls

and devices which are used for tlhe purpose of authentivating docwments of the
nature of valuable securities, hiad heen counterfeibed, fntending that such seals

or signatures, or other marks and devices should be used for the purpaze of yiv.
ing authenticity to doemments thereafter to he forged on such papers, and that

he had therehy committed an offence under section 475 of the Indian Teual
Code.”

2ndly, “That he at the same time and place had in his possession the said
documents knowing the same to be forged. and iutending that the sama should
frandulently or dishonestly be used as genuine, and that he had thereby com-
mitted an offence punishable under section 474 of the Tndian Penal Code,™

In his charge the Judge divected the jury that it had been
abundantly praved (and indeed admitted by the defence)” that
the documents were forvgeries, and that the main question for
their consideration was whether the documents were fonnd in
the possession of the accused. He then continued :—

“ Apart from this direct evidence it was also necessary for the prosecution to
show that these forged papers weve such as the aceused wonll have an interest
in, in fact to trace some connection hetween the acensed and these forgerics, 1t
is especially mecessary to do this, as Mr. Mainckshdh has pointed ont that the
papers were not found in a locked cupboard ov Dox, and as other people were
living in the house with the aceused, it is diffienlt to show his *exclusive *
possession of them, except by showing the interest that he alone had inohe or
more of these documents, Now it must be admitted that, with the exesption of
Exhibit € 16, the other dovuments found ars not shown to have any conncction
Y vith the acoused ab all........e.. vemwneeasnThe one document on which the
P¥eention velies to prove - this connection is Rxhilit € 16, and Xinvite your
& e_l"ﬂz_tiou especially to this. Tbis a rough sketeh of a pedigree of the accused’s
ﬂ?.mﬂyi It is signed in a tentative way by two Deputy Collectors (both, forged:
mgn.atun_cs of ecourse] and secms to be a roiv.;h skuteh to serve as practicesior a
finished £, N

“rgery, bub whicll has not yet been used, and which could not bou

its present sedd, in
S 5e o
pres form,

Now this decument is very important, and to ascertain its

(D L L. R 15 Bom, 189,
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111-1m1mm¢”1| histury of the aveused has o be looked t9 .innn. e
i think now Thave called your attention to-the chief points in ths case, The iestes
you have to decide are:—

¥ Ty the evidence sutlicieint to enabie yot to say (1} that these papers were found
in the aveused’s possession in a howse of which he was in oecupation? 123 that
the nature of one, at ail events, of them is such as to connect them with the
acenged, being the kind of document he would be likely 2 have in his house, and
Tue alonie,

FOIT youind iu the afinoative thas the forged papers were in the possession of
the aceused, a3 proved by the direet evidence of the finding and the indirect proof
of the cosurction o one of the papers with the aflaivs of the accused, you must
find him guilly, Auwl i yon find the issue in the negative, or entertain such grave
doubii u]ld. t you eaunot nmalse up your minds, you must give the accused the benefit
of the doubt and acquit hiw,'”

The jury returned an unanimous verdieb of guilty on both the
charges.

The Hussions Judge accepted this verdict, and convicted the
accused wnder sections 474 and 475 of the Indian Penal Code,
and senbenced him to transporéation for life.

Against this convietion aud sentence the acensed appealed to
the High Court.

Dranson (with him Minelshdl Jehdngirshil) for appellant ;-
In his chavee to the jury the Sessions Judge says nothing aboub
the intention of the aceuséd.  Tven assmuing that the aceused

was it possession of the forged docuincnts, it wuast be shown
that he kuew that they were forged, and intended to use thewm
as genuine,  The only doenment in which the accused is shown
to have any interest is Exhibit ¢ 16, But that document is not
such “as iy deseribed in section 468 or 467 of the Indian Penal
Code.  Tbis ouly a study or preparation for o forgery. If so, it
does nob fall undér either of those sections. The atbention of
the jury was uot deawin to this civeumstance, and yeb this was
the only document oub of the whole lob which ean be said to
implicate the accused. The charge is most vague and mislead~
ing:s” The eonviction cannot, thevefore, stand.

Shintdrdm Nirdyan, Government Pleader, for the Crown :—1
adwit that Exbibit C 16 is not & document falling under section
466 or 467 of the Indian Penal Code, Bub the charge was not
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confined to this document only. Tt is in respect of all the docu.
ments found in the accused’s possession, and they ave admitied
o be forgeries.

Biepwoon, J, :—The Sessions Judge’s charge to the jury deals
so imperfectly with the questions which it was necessary for the
jury to eonsider that ib cannot be regarded as sufficiently com-
plying with the requirements of section 207 of the Code of
Criminal Procédure, which provides that, in charging the jury,
the Court shall sun up the evidence for the prosecution and
defence and lay down thelaw hy which the jury ave to be guided.
That is, the Court is to lay down fully and clearly the law appli-
cable to the facts of the case.

Now, the jury in the present case have convicted the accused
of offences under sections 47 and 475 of the Indian Penal Code
in respect of his possession of thirty-seven documents which are
specified in the charge. To support a charge under section 474
of the Indian Penal Code, it was neeessary for the prosecution to
prove, (1) that the thirty-seven documents were forged ; (2) that
the accused knew them to be forged; (3) that he was in posses-
sion of them ; (4) that he intended that they should be fraudu-
lently or dishonestly used as genuine; and (5) that cach of the
documents was of the description mentioned either in section
466 or section 467 of the Indian Penal Code. In such a case
it might have been more convenient if a scparate head of
charge had been prepared in vespeet of cach of the doecu-
ments in question. Ilustration (d) of pavagraph 1 of scetion
235 of the Code of Criminal P’rocedure shows that that would
have been a permissible course. The cowse actually adopted,
however, is not illegal, and would not have prejudiced the
sccused if the attention of the jury had been directed separately
to each document. Inhischarge to the jury the Sessions Judge
says that the documents are admitted by the defence to be
forgeries ; but he does not deal at all with the question whethcr the
accused knew them to be forgeries, and intended that they bn\s‘.\uld»
e fraudulently and dishonestly used as genuine.  The only docu-
went which he refers to in any detailds Exhibit No. 16, That is
the only documentin which the accused is shown, in the opinion
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of the Sessions Judge, to have any interest ; and it is because this 180T
document was found with the other documents in the accused’s  Quens.
: ‘ . . .  LEMPRERs
Louse, that the accused’s conneetion with all the docmments was o
3d to Le establishe Jab as recards this particular do _Apdss
held to be established,  Bub as regards this particular docament Riscmaanes

the Sessions Judge renarks thab 16 seems to be “a rough sketch
to serve as practice for a finished forgery but which has not yet
been used, and which could not be used in its present form.”
The Sessions Judge did not apparently intend o divect the jury,
in respect of this particalar docament, to find thie fourth of the
points for determination above indicated against the accused.
Thert is no divection at all as vegards thai point in respeet of
any of the other documents.  Again, there is no abtewpt what-
~gyer bo discuss the question whether any of the documents was
of the deseription mentioned either in section 466 ov 467 of the
Indian Penal Code,  Bub except to documents falling under one
or other of those sections seetion 47k has no application at all.
Again, to support the charge under the labter parvt of section
475 it was necessavy for the prosecution to prove (13 that the
accused was i possession of the papers referred to in the
“charge; (2) that the deviees or marks on those papers were
counterfeited on thew 5 (3) that the deviees or marks weve such
as are used for the purpose of anthenticating any document de-
seribed in section 4687 of the Indian Penal Code; (4) that the
accused intended that the devices or marks should be used for
the purpose of giving the appearance of anthenticity to documents’
cither then forged or thereatter to be forged.  Now the Sessions
Judge does not, in his charge to the jury, even vefer to the pro-
visions of seetion 475 of the Indian-Penal Code which are appli-
cable to the case, or indeed to that section at all.  He refers only
to seetion 474, Nor does he in any part of his charge deal with
the third and fourth points for determination above indicated.
The charge, as it stands, is wost defective and misleading and
the ease must be re-tried. At such re-trial, which must be by a
Sessions Judge who has not already formed an opinion on the
merityOF the case, the necessity for adding a charge under section
476, Indian Penal Code, should be considered. - .
We reverse the conviction and sentence, and” direct that the
caso he re-tried by a Court of competent jurisdiction, The Gov-
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erument will e moved 1o appoing

try the case with o vew jury at i

Parsoxs, J. =T 13 moueh to be ve that the verdict of

the Jury ab this second brial cannot Lo wecepbed and that a fresh
trial should he ordered, but in iy opinion it s the only course
apen bo us to take.

The accused was charged, frst, © with hoaving in his possession
87 papers, vn which seals or siguabuios or obher oarks wisd
devices which are used for the purposs of authenticating docu-
ments of the nature of valeable sceuritios have been couwnter-

feited, intending that such seals o sigeatures or other marks

‘:‘1
{
2

s
and devices shall be vzed for the purpese of gl

‘

iny the appear-

5
aunce of aunthenticity to doecuments thevenfter to be forged on
such papers—an offence punizhable ander section 475 of {he
Tndian Penal Code.”

To sustain a ehnrge under this scetion, it is necussoy to
show, fivst, that o deviee or mark has been eounterfeited ou some
waterial ; second, thab the deviee or mavk, so counterfeited, 1
ased for the purpose of &utlmntmating any document deseribed
in section 467 ; thivd, that the acensed is in posscssion of thatb
material ; and fourth, thab the possession is with intent that such
deviee or mark shall be wsed for the purpose of giving the ap.
pearanes of authenticiby tu o document then forged or there-
after b0 bie torged on that waberial,  These several poiuts should
have been elearly placed before the jury with the evidence reluting
thereto, and the jury diveeted that they could conviet the acensed
for the offtnce charged wnder seetion 475 only, if they found
all of them in the affirmative. Instend of doiuy this, the
Sessions Judge, i his chavge to the jury, haw, nowhere, so much
as mentionsd secklon 475 of the Indian Penal Code, still less
explaived tothem the substonce of the offence deseribed in it.
From the first opening senbence— In this case the accused is
charged with being in possession of forged documents, an offence
punishable under seetion 474, Indian Penal Code”, to Eh con-
cluding remark —“If you hnd in the affivmative that the forged
pupers were in the possession of the accused * 4 you must tind
him ‘guilty ?—the Sessions Judge, in his charee to the jury, has
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mﬂvd« alt with the second oflence alleped against the aceused,

namely possession of forged docmments, under section 474 of
the Indinn Penal Code, =0 that, although the jury convieted
the aceused of an offenee wnder section 4773, it is lnpossible to
acceph that verdiet. It was passed with regard to an offence,
the nature of which was not explained fo thew and the evidenee
nocessary £o support which was never placed hefore them, and
as towhich tha Judge was whnl N >)1»}11u.

The seeond chu

against the accused was “heing in pos-
ssion of the ahove mentioned 37 Jdocuments knowing the same
4 intonding thad the sawme ghall fraudulently ov
shon: ’;11 Be need as gentine—an offence punishable ander
Btion 7487 To sustain a charge under his section, it is
neeessary to show, fivsh, that the accused was in possession of the
docwments ; second, that he knew the same weve forged and in-

cnded that the same should fraudulantly ox &mmnhstly bo used
s genuine ; and thivd, that the doenents ave of the deseription
mentioned either i section 166 or section 467 of the Penal
Cede.  These several points should have been cearly, placed
hatore the jury with the evidence relating thereto, and the
gury divected that they shounld conviet the aceused under see-
tion 474 only if they found all of them in the affirmative, - The
Sessions Judge, however, has dealt with the first of these points
only in lis charge to the jury; throughout he has charged
them that the only guestion for them to consider i, were these
forged doewments found in the possession of the aceused, and he
leaves the case to them with these words:—“If you find shat
the forged papers were in the possession of the accusad as proved
by the divect evidence of the finding and. the indirect proof of
the connection of one of the papers with the affairs of the
accused, you must find him guilty,””  Te thus has igiored
albogether the question of kuowledge combined with intention
which is so absolutely vequisite to justify a con\’lctmn and upon
which the accused was entitled to have the opinion of the jury.

Moredver, the Sessions Judge has omitted o direct the jury.

as to the deseription of the documents which is necessary for

the constitution of an offence wnder seetion 474, . He mentions

-

ab any length.one only, ¥xhibit €13, and he t;ﬂlls this in "ojje-f
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1891 place ¢ a rough sketeh to scrve as practice for a finished forgery,
geses-  but which has not been used and which could not be used in its
E‘“Pff 5% present form,” and in another, “a tracing or atbempt to portray
R Aﬁ‘fé{'{ém , & pedigree”.  Such a document apparently would not come
under the description of either section 468 or 467, With re-
spect to the description of the other documents he is silent, and
yet, unless they are found to fall within the deseription men-
tioned in cither section 4066 or section 467, the convietion under
section 474 is illegal, and unless they fall within the deseription
mentioned in section 467, the sentence is illegal. It is im-
possible to aceept the verdict of the jury given after such an
imperfeet summing up and such a deficient and wrong dirvection
as to the elements necessary to eonstitute the offence in vespect
of which they were to deliver their verdict. They have evi-
dently convicted the aceused of offences under sections 474 and
475 on the direetion of the Judge that, if they found that the
papers were in the possession of the accused, they must find
him guilgy., Such a divection was palpably wrong, for possession
alone would not constitute an offence under cither of the said
s.'ections: T concur in reversing the convietion and sentence anid
ordering a fresh trial.

Comelction reversed and new frial ordeved.

Nomr, ~The accused was acquitted by an unanimons verdiot of the jory on his
third trial,

APPELLATE CIVIL,

Before Sir Charles Suigent, Kt., Chicf Justice, and My, Justive Candy.

1801, HANMANT RAMCIIANDRA DESHPANDE (Oricin AL Pu AI\TIFI‘)

February 28,  ArrrLuaxt, » BABAJI ABAJI DESHPAN 1)]" (Onteryar, DEFRxD ANT)s
Resronprxt.* .

.
-
Mortgage—dssignment or appropriation of vents (Il payment of debt—TIntention {o
appropricte rents  as  distinguished from the lands— Aieaj®  (moncy)—

Usufructuary /:zo/ft/rrr/e=-]2zr/lzf to {uke Rabulepds from mzanh mul 10 mah

Second Appo'ml No. 904 of 1880,



