VOL X¥i] BOMBAY SERIES

CRIMINAL REFERENCE,

Before Ir. Justice Bivdizood and Mr. Justise Porssis.
QUEEN-EMPRESS v, MAHOMED RAJUDIN 1¥p Oruzps#
Coraie's Aot ({1 af 18T1), Suction 25— CCowmictal to the Fliyh Cowrt by :.'f:(.’orm«_er
—Lresitdenry Mugistrale’s power io dnquive inlo o case committul by the Corontr,

A Presldency Magistrate is competent to hold a preliminary inguiry into the
case of an accuswed person who has heen committed to the High Court by the
Coroner under section 23 of Act IV of 1871,

THIS was a reference under section 432 of the Code of Crimi-
nal Procedure (Aet X of 1882} by W. R. Hamilton, Second
Presidency Magistrate.

The accused were committed to the High Court by the Coroner
under section 25 of Act IV of 1871 on a charge of culpable
homicide not amounting to murder.

The accused were subsequently placed by the police hefore
the Presidency Magistrate for the purpose of a preliminary
inguiry into the charge,

The Magistrate was of opinion that he had no jurisdiction to
inquire into cases committed by the Coroner. His reasons were
stated as follows 1
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6. Itisobvious that after u case has been committed by the Coroucr it might
lead to a conflict of orders if the Magistrate should take a different view from that
of the Coroner. Not ouly is this a possible case, bub it has ocemired on more
occasions than one. The case which I have referved te in pavagraph 5 is a case
in point. The Goverument Prosecutor wished me to discharge the nccused afber
hie hadbeen committed, and Iagreed that the case should not have been committed,
But if L had discharged him I should have heen exercising an appellate or revi-
gional jurisdiction over the Coroner’s proceedings, with which I have not been
invested. :

! 7. The Coroner's Act is a special and local law which is not afected by the
Code (see section 1, Criminal Procedure Code), and there is no' specific provision
- thab afber a commitment by the Covoner the case must be again inguired into and
commibted by o Magistrate. The Code did not originally apply to the High Court
and o,the Presidency towns, and it is to these towns that the Coroner’s duties are
confined, Similar dutiesin the mofussil are peﬁbnne‘d by tha Police, who hold a
summary enguiry into the eause of death, bub who have never had the power to
_ copumil po the Sessions, When the Code \yﬁg‘ extenderd to .th‘ev]?residency towns,
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the Coroner’s duties were left untouched and his procedurce was left unaffected by
the saving clause in section 1. Phis procedure is regulated by the Consolidating
Act of 1871 {Act IV), and therc is nothing in that Aet which requires the accused
persons to be placed hefore a Magistrate for the purpose of commitment. The
Act distlnetly gives the Coroner a power of commitment and the sabsequent
proceedings must be regulated by the High Court (see section 29). There the
commitment may be altered or quashed, or the trial may he proceeded with,

8. The Actis evidently fraied on the principles and on the forms of aregula

inquiry by a Magistrate. Lvidence is given on ocath before a jury, who may
guestion the witnesses, and evidence on behalf of the accused must also be received,
Confessions also $o a Coroner are to be considered ag confessions to a Magistrate,
bhe evidence is recorded in writing and submitted to the High Court (section 25),
and the Coroner has also the power to arrest the accused after verdict.

9. There is nothing in the Act which makes the proceedings of the Coroner
subject tothe orders of the Magistrate or which requires that the case must be
again placed before a Magistrate for enguiry and commitment. It is obvious, as
T have said, that, if such were the case, contlicts would avise between the DMagis.
trate and the Coroner, On the other hand, technical defects may he amended by
the Tigh Court (section 29), and this power includes the amendment of the order
of commitment. It appears to me to be clear that the interference of the Magis-
trate is entirely excluded hy the Act. :

10, The Criminal Procedure Code, section 194, empowers the High Court to
take cognizance of commitment made according to the Code, but the provisions
of certain letters patent are not affected. In the High Court Act (X of 1875),
section 145, these provisions appear tohe that charges may be preferred by the
Advocate General, or by any Magistrabe or other officer specifically empowered
by the Government in this behalf, Apparently the Coroner’s Act specifically
empowers the Covoner to commit certain cases, Historically this power is a
relic of the large juvisdiction ab one time held by that officer. -

11. Ttis a principle that a person committed to the Sessions should have full
information of the charge against him and the evidence by whicl it is supported,
In ordinavy eases tle accused is present ab the Coroner’s inguiry and possesses
this knowledge. IHe muy also cxamine the witnesses. In some cases, however,
he is not present, hutif the evidencs before the jury justifies ity he can be com-
mitted and the Coroner miay issue a wavvant for his arvest.  Such.a person would
be under a certain disadvantage in' not having heard the witnesses or had the
opportunity to cxamine them, He could of course obtain copies of the depositions,
althougl this would not remove the disadvantage altogether. The Act, however,
has not made any provision for such cases, and on the opher hand, it had in view

fhat cortain persons woﬁld\ﬂnot be present who should be arvested afterwards, that

is, although the difficulty W‘E&_Pl‘@SGth to the minds of the legislature, they did not
think proper to provide for it, "It must be recollested, however, thatin the.cases
before the Covoner, the causo of death hy violence generally is so obvious, and the
perpetrator so well known, that in-committing him fortrial in iis absence the’
law does nob work any injustice, Tf ‘the offender flies from jastice, it is nob .an
injustice {o him ‘to say tha’q‘when.ca:lgl\x“&;he mnst be tried by the High Court,
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The commitment does not conclude the case, it iz mercly the fixst step in the
commencement.  He must, of conrse, have a fair srial, but in a preliminary pro-
ceeding it is not essential that he should be preseut, and if by bis fighithe deprives
Limself of any advantage which he would gain by his presence, I cannot see $hat
the law is to blame, Tt secms to me to he an efferninate sentiment which would
treat him otherwise than as a felon who had forfeited his civie vights.  To 1'ef1uire
that he should be taken hefore a Magistrate for o second preliminavy inguiry more
claborate than the first, when the witnesses are perhaps dead or dispersed, would
be to give him greater advauiages than those which he threw away, It would
apparently have a tendency to encourage fiight,

12, Briefly, thercfore, T consider that the Coroner iy a Magistrate cmpowered
to commib cases to the High Court ; that he is nof subordinate to the Presidency
Magistrates 3 that his commitment can be dealt with by the High Comtonly ;
that the Presidency Magistrate has no power to enquire into cases commitied by
the Coroner, and that in cases of violent death the legislature desives n prompt
cowmmitment by the Coroner with a view to the execubion of speedy justice, If
the Magistrate wevre to enquire into a case committed by the Coroner, he would
either commit it or dischavge it. If the former, the ntility of a double commit-
ment is not apparent and there is nothing which the Magistrate can do which
could not be done by the Coroner. If he discharges it, his action would be in
divect conflict with the Coroner’s commitment.”

The Magistrate, however, veferred the case for the opinion of
the High Court.

Per Curian :—~The Magistrate is not ousted of his jurisdiction
because the Coroner has held an inguiry into the cause of death
and drawn up an inquisition under Act IV of 1871

APPELLATE CIVIL.

. Before Sir Charles SBargent, Ki., Chicf Justice, and v, Justive Candy.

PARSHOTUMDA'S (onmierval APPLICANT), APPELLANT, .
ISFLVARDA’S (or1etwar Orrowent), RESPONDENT.®

Company~—Indian Companies’ Aet (VI of 1583), Section 28—~Layment
in cash——Adccond and satisfuction—~Contributory, liability of.

One Parshotumdds Bhiidds served the Nawdb of Beyla Spinning and Weaving
Company, Limited, as a broker, by getting shaves subseribed for, collecting money
from subscribers, and inducing people fio take shares, There was no express
agreement o pay him in cash, but there was a tacit understanding that he
should get the nsual broker's commission. He was given two shares as remunera«
tion for.dis services. Ab the time he accepted the sliaves, the account of his
commission as broker had not been gettled, and no.demand had been made by him
for payment of any specified sum, When the Company was wound up under the
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