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Before My, Justice Telang.
1891. ASSUR PURSHOTAM, Pramsrwry, ». RUTTONBAI axp Ornsrs,
August 8, ‘ Drrexpars.”

———

Practice—dtorney—Costs—COrder Jor payment to attorney of laxed costs ayainat
heir or representalive of client—Rule No, 183 of Hiyh Court Rule,

Rule 183 of the High Cowrt Rules provides that ““an Attorney, wheu he has
taxcd his bill of costs against his client, may obtain an order in Chambers fox
payment of the sum allowed on taxation, and such order may be executed under
chapter XIX of the Code of Civil Procedure.”

Held, that the heirs or representatives of the client ave not included in the
words of this rule, and the attorney’s claim cannot, under it, be enforced against
them, » )

Ix Chambers. Swmmons dated the 18th July, 1801, taken out
by Messrs. Mansukbldl Ddamodar and Jamset]i, attorneys for the
plaintitf, calling upon Lalhdi, the widow and legal representative
of the plaintiff Assur Purshotam, deccased, to show caunse «why
she, as such legal representative, should not he ordered to pay to
Messrs, Mansukhldl  Ddmodar and Jamsetji  the sum  of
Rs. 2,568-15-0, being the balance of their taxed costs payable 6
them by the estate of the deceased plaintiff, out of the assets (if
any) in her hands belonging to such cstate.

The suit had been filed by the plaintiff on the 25th August,
1588, and sought to restrain the defendant Ruttonbdi from
adopting a son, without the consent of the plaintiff.

The afidavit, upon which the above summons was granted,
sbated that the plaintift ‘had died on or ahout the 12th March,
1890, intestate, leaving his widow Lélbdi and o winor daugliter
as his only next of kin ; that the plaintitf had died possessed of
considerable property, which was talen possession of by Lalbai
as the person entitled thercto by Hindu law, but no letters of
administration to his estate had been obtained by her.

Tt turther stated that Ldlbdi had, under Counsels advice,
elected-to allow the suit to abate, and the defendant accordingly
had obtaired an order dismissing the suit with’ costs 5 that sub--
sequently Messrs, Mansukhldl Ddwmodar and Jawsetji got theiv

* Buit Mo, 343 of 1855,
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bill of costs made out, and called upon Lalb4i as leaal representa-

tive of the deceased plaintiff to settle the same, but she had not

done so. The said attorneys then got their bill taxed at
Rs, 3,698-15-0 and served the allocatur upon her on the, 18th
July, 1891,

The applicants finally set forth that the plaintitf had in his life-
time paid divers sums of money to Messrs, Mansukhldl Damodar
and Jamsetji, and that Lalbai had also paid certain sums of
nioney to them in respect of work done in this suit at her request
after the plaintift’s death; that after giving the estate of the
deceased plaintiff eredit for all sums so paid, there was still due
the smn of Rs, 2,588-15-0, which had been duly demanded, but
had not heen paid.

Brown (for Lalbdi) showed cause.

Vieedji for Messrs. Mansukhldl Démodar and Famsetji in sup-
port of the summons,

They cited Seton on Decrecs, p. 605, 649, In the malter of
Jumes Campbell®, Shails Domun v. Shaik Baudum Ally™,

TELANG, J, =—This is an application on behalf of Messrs, Man-
sulkhldl Damodar and Jamsetji for an order under Rule 183 of the
rules of thix Court for the puyment of & swu of Rs. 2,588-15-0,
being the amount of the taxed costs due to them by their client,
onc Agsur Purshotaan, now deceased. The application is made
against onc Ldlbdi, the widow ef the deceased, and on the
affidavits there does not appear to be any dizputc-about her
heing the legal representative of the deceased Assur Purshotam.
Assur Purshotan, however, had died 1.)0f;51'0 the bill of Messrs.
Mansukhldl Ddmodar and Jamsetji was taxed, and the question has
been raised, whether under the rule above'referred to, a summary
order for the payment of costs can be madie as against his personal
representative.

Tt appears from the judgment of ]éayley, J.,in 4bbs Hdji
Ishmail v. Abbd Thara,® that a 1'ule7f-No.. 149 of - Ké Commeon
Law Rules—authorizing the smumm:ij enforcemend of attorneys’

)5 Do G, M, and G., 555, oL,
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claims for their costs withoub a regular suit, was first made hy
the late Supreme Court as far back as 1825, and the learned
Judge there points out that the “novel practice” introduced
undgr that rule “has never been questioned down to the present
time V—that is to say, till 1876, In the case above referred tos
that rule was enforced by Bayley, J., and his decision was
approved by the Court of Appeal. Since then new rules have
been made by the Judges, and there is now substituted for that
old rule the one under which this application is made. The new
rule runs as follows :(— No. 183, An attorney when he has
taxed his bill of costs against his client may obtain an order in
Chambers for payment of the sum allowed on taxation, and such
order may be exccuted under chapter XIX of the Code of Civil
Procedure.”

Now, it is to be remarked that both in the old Common Law
Rule No. 149, and the presentRule No. 183, itis only the client that
is expressly referred to. There is nothing in the words of either
rule expressly authorizing the cnforcement of the attorneys’
claim against any one other than the client himself; and the
question is, whether on the true construction of the rule the heirs
or other representatives of the client can be deemed to be included
under the words used. It appears to me that there are many
considerations which ought to induce the Court not to construe
the rule so widely. In the first place, as pointed out by Bayley,
J., in the case above cited, the proceeding sanctioned by the rule

“is one of & special character and one which did not exist in
- England when it was originally introduced here. It confers a
~ special privilege on attorneys and solicitors, and although the

objections pointed out in the case cited by Mr. Brown, of Shwikh
Domun v. Shail Emaum Ally,® are of no force under our practice,
whereby it is open to the party against whom the application is
made to come in and shiow cause against the issue of the order-

- for payment still it is a well-established principle that where - &

law cleateg\a special prwﬂewc it is to be strictly constiued ; see

" Maxwell on \Stmtutes (2nd Ed.), pp. 356, 363, et seq. and cf,

Brunskill v. ngaon(?). Aga.‘m, ibis fo bo noted that the later stages
01, L Rir 7 Chleas 401, L. Ry 3 Q. B, 415,
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of this smmmary proceeding were at tfirst treated as eonstituting
a proceeding. in contempt (see Abld Hdji Tsmail v. Abba
Thara),™ and in England the attorney could enforce payment
of the amount of the -allocatur by attachment among other
remedies; In ve WWoodhouse®, Tt can hardly be said that the pro.
ceeding in contempt is an appropriate remedy as against repre-
sentatives of the client who themselves never entered into any
undertaking at all to the attorney.

Further, it is remarkable that in England, wheve the summary
remedy for payment of costs has now been adopted for many
years, there appears to be no case in which it has been employed
by the Courts against the representatives of the client. I find
no reference to the employment either at Law or in Equity of
such a remedy against a client’s representatives, in either Cordery’s
or Pulling’s Text Books on the law of Attorneys; and in Seton
on Decrees, to which Mr, Brown referred, there is no form of
order given suited to such a case. Form No. 36, seetion I, is
limited to the client only (p. 605). Form No. 2, section V, is
for a case where the client’s representative moves in the matter
(p. 624). Form No. 1 (p. 623) is against the solicitor’s representa-
tive,

Nor, again, is it unworthy of remark that although, as already
pointed out, this rule or one substantially identical has been in
force here since 1825, the applicants have not been able to adduce
more than two instances in which any order such as thie one-now
applied for has been made in this Court. WJ‘Lﬂ those two in-
stances I shall presently deal. But the paucity of actual instances
both here and in England is certainly a circumstance entitled to

no little weight in the decision of the point now under consider-
ation. ‘

Before proceeding to those instances, however, I may perhaps

refer to a ense, Jefferson v. Warrington,® which is not without an -
nnpoltan‘t bearing upon the point before me, - There the execu- -

trix of a deceased plaintiff obtained an:order for the taxation of
the bill of the plaintiff's attorney. Und er Stat. 2 Geo.2,¢. 23,5, 23,

(YL I, R, 1 Bom, ab p. 254, 5 @1 2C, B, 290,
7 M.and W,, 137, 8, C,, 8 Dowl, 880,
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less than one.sixth having been taken off on taxation (as to this
compare Seton, p. 604, Form No. 1), the attorney applicd for an
order for payment of the costs of the taxation by the executrix and
by her husband _in right of her. It was there argued for the
executrix and her hushand, that the executrix was not the client but
only his representative. The Court decided against them ; but it
is important to notice that it did so not on the ground that the
representative of the client was the client within the meaning of
the Statute, but on the ground that the executrix having oh-
tained an order for taxation, which only a party chmgembk with
the bill was entitled to obtain, could not, after taxation, lie heard
to say that she was not so chargeable. And Alderson,B., expressly
said :—« If it had been the testator who had made the appliea-
tion to tax, the executrix ought not to have been held liahle.”
It scoms to me to follow from those words of Baron Alderson,
as well as from the fact that the gencral ground of a client’s

" representative being the client for this purpose was not there

taken, that it was considered alike by the Court and the Counsel
that that ground would not be tenable,

It was, indeed, argued by Mr. Viecdji that the pl'oceedmn
under this rule was the only one open to attorneys, beecause an
action on a taxed bill would be a contempt of Court. I must
confess I was startled by that argument, but in truth there is no
foundation for it, and the case cited does not support it in any
way whatever. In that case, In ve Campbell,® a Dbill had been
taxed in Cl'ianﬁét:y, and the Master had allowed £32 1s. 7d. out
of £61 13s. 94, the“m'iginal amount of the bill ; but in spite of that
cireumstance, the attorney filed an action at Common Law for
the full amount of £61} 13s. 9d., giving credit only for an amount
of £6 and 12s., which “may be briefly describad as receipts by the
attorney on account of the client. Both Knight Bruce and
Turner, LJJ.—the lattér more emphatically than the former—
thought that constituted, a contempt of Court. Knight Bruee,

- L.J., said that the attornexy there “took the strange course. ... of

bunn'nlg an action for the whole amount of lis bill as if no tamz‘wn

had been had”; and Turner, LJ., < it was a high contempt to
do that which in effect brought the authority of tamation made by

(.3 1Gv M, “and Ch, 585,
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an officer of this Court under Lhe cognizance of & Cowit of Law’.
Having regard to these observations, it is obviously impossible to

1881,
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rely either on the decision in that case or on the language, used FUESHOTAM
- 2
by the learned Judges as in any way laying down the~broad Rrrrowsis

proposition contenled by Mr, Vieedji. that every action by an
attorney for the amount of a taxed bill is a contempt of Court,
On the other haul, the old Supreme Court Rule above veferred
to expressly laid down that an action might he brought at the
option of the attorncy ; and the same has always been the rule
in England also ; see Pulling, p. 887, note (y), where some of the
cases ave collected, and Cordery, p. 285. Under the Limitation
Acts of 1871 and 1877 (Axticles 84 and 83, respectively, of
Schednle IT) such suity ave distinetly contemplated by the Indian
Legislature ; and I know of more than one case in this Court—
and il ab least one of them the defendant was represented by
Counsel—in which such suits have heen instibuted and decrses
made.

In spite, however, of the considerations above discussed, I
should have probably considered myself bound to follow the
practice—if one had been established here—of maling a summary
- order for payment of costs against the representative of a client,
- for, as said by Lovd Esher in the very recent case of Joyner v.

Weeks " “an inveterate practice amounts to a rule of law » (cf.
Nenbdi v. Haim Musiji,® per Westropp, C.J.) And a question
of the character of the present one—invelving merely the form
of proceeding to be resorted to to enforce an_existing right—is a
question on which an inveterate practica®should be specially
treated asbinding. Bubno such practice, * inveterate ” or other-
wise, appears to have prevailed in this matter. In one of the
cascs relied on as proving the existence of such a practice (Suib
No. 395 of 1886), an order such as is askad for here was, no donbt,
“made in Chambers, but it was made e giarte, and there is nothing
“to show that the point now . raised was cven considered by the
- learped Judge who made the order, or was in any way present
to his mind; and, therefore,the rule laid down by the Privy
‘Couneil for itself, even as a Court of ultimate appeal, in regard
- to ew purte decisions, is d fortiori eﬁ.pphcable here; viz, that their

M L, R.,-2 Q. B. D (1891), at 1 43., o) 4: Bom, H, G, Rep.; (0. C, .} ati p,. 123
. B 1385—3
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Lordships are “ab liberty to examine the reasons upon which
an ex parfe decision was arrived at, and if they should find
themselves forced to dissent from these reasons, to decide upon
their own view of the law ;” Ridsdale v. Clifton® approved in
Tooth v. Power®. In the other case, which wag relied on by
Mr. Vicehji as indicating the established practice of the Court,
Jeannissa Ladli Begam v. Navdd Mir Abdul Rasul® the order ve-
ferred to appears also to have been made ex parte, and is on other
grounds of even less authority as a precedent in the present case
than the onc last considered, There apparently an order was,
in fact, made, in the first place, against the clicnt, and the order
relied upon by Mr. Vicedji was only an order under section 248 of
the Oivil Procedure Code for the enforcement as against the
vepresentatives of the client of the order for payment alrveady
made against the client himself. The order of enforcement in
such a case was almost a matter of course, but it has no bearing
on the question before me.  Whother the original order for pay-
ment made in that case was rightly made may, perhaps, admit of
doubt, But that order too was made ex parte, and was made against
the client at a time when he was dead, a circumstance which would
vather seem to indicate that it was probably made per sneuriam.

Upon the whole, it appears to me that the only two precedents
which have been relied upon in support of the argument about
the practice of the Court fail to afford a sufficient basis for that
argument. I mnst, therefore, act on the view I have expressed
above about tho, true eonstruction of Rule 183; and-under the
circumstancoes Wh "‘“\‘ erxist here, I cannot give any effect to the
warrant in favour of Fiosses, Mansulchldl Damodar and J amsetji,
which appears to have been signed by Ldlbdi after the death of
Assur Purshotam.  The result is that the order applied for must
be vefused. But under all the circumstances, and ospecially
having regard to the fact:bhab in two cases such applications have
been allowed, I think the parties must bear their own. costs,
respeetlvely

Attorneys for Lalbdi -—‘M esars, C’om*o y and Brown.

Attorneycs for apphcant i—Messrs. Mansukhldl, Démodar and
mesetgz.

O L, B.2P D aﬁ 308, @) Ly Re App. Cag, (1891), at ps 29
- ) Suit Noy: 417 of 188G {not reported). .



