136

1801,

THE INDTAN LAW REPORTS. -[VOL. XVI,

but that he had not esecute.c the decrec as he was alveady i

Dasnarara possession of the land aad that the decree consequently remamed

[\
Nyanir-
CHAND.
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~oodugust 93,

unsatisfied.

SABGENT, C. J.:—There is nothing in the report of the Mdm-
latdér on the defendant’s poisession to show that the land was
declared to be forfeited by the Collector, as contemplated by
sections 56, 57 and 133 of t1 ¢ Land Revenue Code. All that
can be gathered from it is that the defendant prevented proceed-
ings under section 56 by himsc if paying the arrears of assessment.
This could not make the defendant’s possession adverse or affect
the original relationship of mortgagor and mortgagee between
the plaintiffs and himself, which remained still in existence after
the decree of 11th December, 1876, subject only to the mort.
gegee’s right under the decree to sell within threc years from the
date thereof.

The defendant not having exercised his power of sale, the
plaintiffs are now entitled to 12deem ; bub the sum found due for
principal and interest by the decree at its date must be taken as
res judicate between the partics.

Order accordingly.

PARSI MATRIMONIAL COURT.

Bejore My, Justice Dirdwood. o
DORA'BJI RUSTOMJII ¥MA'DON, Prawvrirr, v. JERBA'L, Drrexpany.#
Pdrsi Marriage Act, XV of 1363, Sreecions 8, 41, 63, 26, 30—Jurisdiction— British
Tudia—Swit by the husband jor divoree—Valid marriage out of Briish India
—Marriege when hushand s ¢ minor— Previous consent of guardian.

. The plaintifl and defendant were Parsis.  The husband filed this suit in April,
1891, stating that in March 1883, he and the defendant went through the cere-
wmony of dshirzdd at Akola in the Bevir Assigned Districts, He alleged thathe
was at the tinie only ninetéen years of age and that his mother and guardian had
not given her previons consen to the ccremony nor was she present at it., He
and the defendant, subsequsntly, cohabitedat Bhusiwal until the 8th April, 1855,
but since then he had not lived with the defendant. He further alleged that the
defendant had been guilty o adultery,and he prayed that, if neeessavy; it
might he declared that the Ashirvad ceremony did not coustitute a valid
warriage, bat that if the marriage should be declared valid, it might be dissols ed

*. Buit-No, 5 of 1891,
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Ab the hearing, it was found that the requivements of scetion 3 of the Fissi
Marriage and Divoree Act, XV of 1865, were complied with at the warriagze =0
that the marriage would bave heen valid, if it had heen colebrated within British
India. It was also found that the defemdant had been gailty of adulterr. -

Held that the jurisdiction of the Court was not barved merely by the eipean-
stance that the partics were married at Akela. Section 80 of the Act, XV of
1865, applios to mamiages wherever celebrated, In the present case, ndh the
parties were domiciled within the tervitorial jurisdiction of the Court at the tiwwe
of the marriage, and were still so domiciled, anil the adultery was also cnmmitted
within the jurisdiction. The Court therefore had jurishiction,

The delegates having found that at the marriage the reqairemouts of section 3
of the Pirsi Marriage Act, XV of 1863, were complied with,

Held, azswning $hat there was no special law or usage in the Derdrs on the
subject as to the requisites of a valid marriage hetween Parsis in that district,
ar that, if there was such law or usaze, it was in"Recordance with section § of the
Act, the marriage between the plaintift and the defendant was valid and capable
of being dissolved.

Surt by a hushand for diveree on the eround of his wife’s
adultery.

The plaintiff stated that in the month of Mavch, 1385, when he
was of the age of nineteen yoars, he and the defendant went
through the ceremony of A'shiredd® at Akold in the Bevdr
Assigned Distriets ; that his mother and guardian had not given
her previous congent to the said ceremony, nor was she present at
it. He submitted whether under such cireumstances there was
a valid marriage,

The plaintiff further stated that after the said cevemony he
cohabited with the defendant at Bhusival until the Sth
April, 1885, but that since that date he had never lived with the
detendant, Healleged that on the 22nd April, 1886, the defend-
ant gave birth to a daughter at Bhusival, which way the
offspring of adulterous intercourse with some person unknown
to him. e prayed that, if necessary, bub not otherwise, it
wight be declared that the said A'shirvdd ecremony did not con-
stitute a valid marriage in law between the' plaintiff and defend-
‘ant ; that in case the sald warriage in mct bc declared valid; the

same might be dissolved.

The defendant pleadul that the marriage wasin all vespects valid
, and that the ¢hild born in Apn] 18806, was thb pl.mmﬁ ] child

Q) Bae sec’cmn 3, Act XV of ISba.
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At the hearing it was found that the requirements of section 3
of Act XV of 1865 had been complied with when the parties
were married, and that since the marriage the defendant had
been guilty of adultery. The suit was filed in April, 1891,
Both the plaintiff and defendant were then living in Bombay.,

The question of the Court’s jurisdiction was raised on behalf
of the respondent.

F. R. Vieji for the plaintiff.

The defendant did not appear.

The following authorities were referred to :—Niboyet v. Nibo-
yot @5 Yelverton v. Yelerton @5 Pérsi Marriage Act XV of
1865, sections 2, 3, 19, 23, 40, 53 (a) ; Story’s Conflict of Laws,
sections 229 and 230A.

BirpwooD, J. :—Iu this case the plaintiff sues that his marriage
may be dissolved and a divoree granted on the ground of his
wife’s adultery. The Delegates have found that the requirements
of section 3 of the Parsi Marriage and Divorce Act of 1865 were

" complied with when the parties were married, so that the

marriage would be a valid marriage under the Act if it had
been celebrated in British India. Six of the Delegates have also

found thab, since the celebration of the marriage, the defendant

has been guilty of the alleged adultery; and this being the
decision of the majority of the Delegates, is eonclusive under
section 41 of the Act. It has also been found that the offence
has not been condoned, that the parties are not colluding together,
and that the plaintiff has not connived at or heen accessory to the
offence.  Right of the Delegates also hold that there has been no
unnecessary or improper delay in bringing the suit.

It appears from the evidence that the parties were married

“at Akola in the Berdrs. As the Berdrs are not vested in Her

Majosty by the Statute 21 and 22 Vie,, cap. 106, they are nob
included in. “ British India,” as defined in the Pdrsi Marriage
und Divoree Act; and the question arises, with refprmce to

“section 53 of that Act; which declares that it “shall extend to
the whole of British India,” whether this Court has Jumsdmmon
_ to dissolve the marriage of the parties.. I awm of opmlon ’uhat

(1): L Ro, 42 Dy 10 (") IS, and T
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the jurisdietion of the Court is not barred mevely by the cireum-
stance that ‘the parties were maried at Akola, The Act is
certainly not in foree at Akola ; ut section 26 of the Act perinits
a Pdrsi husband or wife to bring a suit in the Court estallishd
under the Aect within the Hinits of whose jurisdiction the
defendant resides at the time of the institution of the suit.
Section 30 provides for suits for the dissolution of & marringe ;
and the word *“ marriage” is defined in scetion 2 as meaning “a
marriage between Dédrsis whether contracted before or after
tho commencement’’ of the Act. The provisions of scetion 30
do not, therefore, apply only to marviages celebrated in aceord-
ance with the requirements of section.3. That section applics
to wmarriages whensoever celebrated. It applies also, in my
opinion, to valid marringes wheresoever cclebrated. If it had
been the intention of the Legislature to give relief to Parsi
hushands and wives, i proper cases, only if they had heen
married in British India, that intention would have been clearly
expressed. In the Indian Divoree Act 1V of 1869 the Courts
established  thereunder have their jurisdietion in vespeet of
marringes expressly limited, Those Courts can make no deerce
of dissolution of marriage unless the marriage has been solem.-
nised in India, or unless the matrimonial offence complained of
has been committed in India, or unless the husband has, since
the solemnization of the marviage, exchanged his profession of
Christianity for the profession of some other form of religion. No
such limitation of the jurisdiction of this Court is to be found in
Act XV of 1865. As, In the prgsent case, both the parties were
domiciled within the territorial juvisdiction of thig Comt at the

time of the marriage, and are still so. domiciled, and as the

adultery "of which the defendant has heen found guilty was
“also committed within the jurisdiction, I have no doubt that
the Court has jurisdietion (ef, Niboyet v. Niboyet™®).

‘The question remains whether the marriage of the parties is
valid. = The plaintif't; asks i_u his plavi'nt,_ as an alternative
prayer, that his marriage be declared invalid ‘on the ground

that it was celebrated without the previous consent of his

mother, he having been a minor ab the time of ibs celebration ;
3P, D, 52;and e 440, 1,
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but, during the hearing, this claim was properly abandoned, for
the Court has no jurisdiection under the Act to make such a
declaration. 1t must, however, consider the question of the
validity of the marriage incidentally to the question whether a
decree can be made for its dissolution, for if the marriage was
not valid, it was no marriage at all and cannot be dissolved.
The question must be considered with veference to the lew loei
contractis (see Story’s Commentaries on the Conflict of Laws,
ch. 5). No evidence has been adduced to show what law or
rule or usage is observed by Pidrsis in respect of marriages in
places in India where Act XV of 1865 is not in force. From
information, for which I am indebted to the Judieial Commig~
sioner in the Berdrs, it would appear that there is no express
rule or law in force in that territory similar fo section 3 of the
Act. The Delegates believe, however, that the reguirements of
section 8 are generally complied with now by Pdrsis everywhere
in India. If theve is no law in the Berdrs on the sulbject, the
question of the validity of the wmarviage of the parties might
properly he determined with reference to the law of their domi-
cile (see Stovy, seetion 118). I think I may safely assume that
either there is no established rule or usage, or else that, if there
is any rule or usage as to the requisites of o valid warriage
hetween Pdrsis in the Berdrs, it is'in accordance with the
provisions of seetion 3 of the Act, or at all events is not more
stringent in its requirements. As the Delagates have found
that the vequirements of section 3 were complicd with when
the parties were warried, I wust hold that the marriage was
a valid marriage, capable of heing dissolved.

Tn accordance with the decision of the Delegates on the ments
of the ease, I make o decree ndsi for the dissolution of the

marriage of the parties and for their divoree if no eanse he

shown to the contrary within three months from this date.
The plaintiff to pay the costs of this suit, ‘

Attorneys for plaintiff.—Messres, Pestanji and Rustim.”



