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Subordinate Judge, A. P., in thinking that, by analogy with the
decisions under the several Small Cause Courts’ Aets, the suit,
as brought, is one properly falling under clause () of section

3 (3) Q\Jﬂle Dekkhan Agriculturists’ Reliéf Act, 1879, and that
no appeal lies to the Distriet Court from the decree of the Sub-
ordinate Judge who decided the suit.

Order accordingly.

APPELLATIE CIVIL,
Befora Sir Charles Savgent, Kt., Chief Justice, and My, Justice Birdwood.
VENKATRA'MA'NA RA'MBHAT axp Otukrs, (PLAINTIFFS)
v. TIMAPPA DEVA'PPA, (DEFENDANT).¥

Lunacy—Defendant @ lunatic but not adjudicated a Iunatic—Code of Civil Proee-
dure (Act X1V of 1882), Secs. 443 and 463—dct XXXV of 1858—Practice—~—
Procedure—Appointment of ¢ guardion ad litem by the Court,

Although section 443 of the Code of Civil Procedure (Act XIV of 1882) read
with section 463 does not oblige a Court to appoint a guardian ad ltem for a
defendant of unsound mind, except where he has been adjudged to be of unsound
mind under Act XXXV of 1858 ; still upon general principles and in conformity
with the practice of the Court of Chancery, the Court should assign a guardian
ad litem for the defendant if it finds, on inguiry, that he is of unsound mind 50 ag
to be unfit to defond the suit.

TH1s was a reference made by Rdo Sdheb N. B. Muzumddr,
Subordinate Judge of Kumta in the Kdnara District, under

section 617 of the Code of Civil Procedure (Act XIV of 1882).
The reference was as follows :—

“ Original Suit No. 516 of 1887 was dismissed for the plaintiffs’
default on 8th October 1889. Miscellaneous application, No, 109
of 1889, was then brought by the plaintiffs under seetion 108 of
the Civil Procedure Code, praying that the suit might be re-
admitted to the file. Notice of this application was sent to the
defendant and he appeared. Buthe does not seem to be of sound
mind. At any rate he is not able to understand the proceedings.
That the man does nob feign lunacy, but has been in the same
state for some years, appears from the deposition of the Govern-
ment pleader of this Court.

* Qivil Reference, No. 4 of 1S§1.
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“The man was represented by a pleader m the suit, hut that
pleader is dead, and he is nob represented now by auy other
pleader,

»
“In Uma Sundard v. Rdangi®, 1t was held that a person of
unsound mind, though not declared to he so under Act XXXV
of 1858, may appear either in persom or by a pleader. But
the person concerned in that case was it a principal parvty.
“ The man in the present case is wn on'y defendant and is sued
us the manager of his family.

“Section 463 of the Civil Provedure Code applies only to
persons adjudged to be of unsound mind under Act XXXV
of 1858, and it has been held that no guarcian for the suit can be
appointed for an unadjudicated lunatic—Tuldrdm v, Vithal.g,

“The inquiry into lunacy and the appeintment of a guardian
under Act XXXV of 1838 can be made only by the District

Court.

“ Under thesé cireumstances and in view of section 117 of the
Civil Procedure Code, it is impossil le to proceed with the case.
The Collector of the district was communicated with through
the District Court, but he does noi consider it necessary to take
any steps under Act XXXV of 18548, as be man possess no pro-
perty at present. The Suit No. 514 of 18587 was brought by the
plaintiffs to vecover from defendant possession and rent of certain
lands alleged to have been leased {» the defendant some years

-ago, But the Colleetor ﬁuds that defendant no longer possesses
those lands.

“In my opinion the only courso now open is either to move
she legislature to amend section 463 of the Civil Procedure Code
wd enable the Court to appoint a guardian ad Ltemn, or to request
again the Collector or the Govermamt pleader to apply to the
Dlstmct Court under section 3 of Act XXXV of 1858, TFor it
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would be unjush to pass an order or decree against a defendant -

without ‘hearing him -or, if he iz not able to understand the
pwceedmgq his guardian.” :
- There was no appearance for the partia: n the ngh Court.

L L B, 7 Cale, 242, ‘@ L & R, 13 Bom, 656,
B 1228~8
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SareExT, C. J. :——-Although, section 443 of the Code of Civil
Procedure (XIV of 1882) read with section 463, does not oblige
a Court to appoint a guardian ad litem for a defendant of unsound
mmd ‘except in the ease where he has been adjudged to be of:
unsouid mind under Aet XXXV of 1858, we think that, upon
general principles, and in conformity with the practice of the
Qourt of Chancery, the Court should assign a guardian ad litem
for the defendant if it finds, on Inquiry, that he is of unsound
mind so as to be unfit to defend the suit (Daniell Ch, Pr., Vol. I,
page 182).

Order accordingly.

APPELLATE CIVIL.

Before S8t Charles Sn.rgént, Kt., Clief Justice, and Ar. Justice Birdwood.
DASHARATHA axn_avorser, (Pranveiwrs) 0. NYAHA'LCHAND
(DEFENDANT)¥

. Adverse possession—id ortyage—Possession obtained by mortyagee from Mdamlalddr

—Non-payment of assessment by mortgagor—Payment by mortgayee—ZLand

Revenue Code (Bombay) det V of 1879, Sees, 56, 57, 153,

In a suit for vedémption of land mortgaged to the defendant in 1870 the de-
fendant pleaded adverse posscssion,

In 1876 he had obtained a decree for sale
which ke had not execnted,

In 1877 the Mamiatddr being ahont to sell the land
for arrenrs of assessment the defendant paid the amount and was thereupon puf
into possossion by the Mamlabdir. He had retained possession ever since and
had continned to pay the agsegsment. ; »

. Held, that the plaintiff was entitled to redeem, It did not n- wear that tha
land had beéen declared to he forfeited hy the Collector under gections 5G(L)

¥ Civil Reference, No. 2 of 1891,

() Section 56.—* Arrears of land revenue due on acecunt ofland by any land-
holder shafl be a’ pmmnount charge on-the holding and every part thereof, .
failure in- payment of which shall make the occupancy or alienated holding,
together with all rights of the oecupant or holder over ol trees, crops, tuild-
ings and things attached fo the land, or permunently fastened to anything
attached 4o the land, liable to forfeiture, wherenpon the Collector may levy
all sums in arrear by tale of the ‘occupancy or alienated holding, freed fromall
teuures, incumbiances and rights ereated by the occupant or holder or any of-
his predecessors in title, or in any wise suhslstmg ag against such occupant ot
holder, or may 8therwise dispose of such ocenpancy or alicnated holding under
rules or oulexs m@de in tlus behmf mxdu soction 214,



