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Su bord in ate Judge, A . P ., in  th in k in g  that^ b y  a n a log y  w ith  th e  
decisions under the several Sm all Cause C ou rts ’ A ets, the suit, 
as b rou gh t, is on e p ro p e rly  fa llin g  u nder clause ( x )  o f  section
3 (3) o f ^ i e  D e k k h a n  A g ricu ltu r is ts ’ R e lie f  A c t ,  1879, and th at 
n o  appeal lies to  the D is tr ic t  C ourt fr o m  th e decree o f  the S u b ­
ord inate  J u d g e  w h o  d e c id cd  the suit.

O r d e r  a c c o r d in g l y .

AP P E LLA l’E ClYIL,

Before Sir Charles Sargent̂  Kt.f Chief Justice, and Mr, Justice Sirdtuoocl.

VENKATRA'MA'KA EA'MBHAT a n o  O th e r s , ( P l a i n t i f f s )
V. TIMAPPA DEVA'PPA, (D e fe n d a n t ) .*

Lunacy—Defendant a hmatic but not adjudicated a hinatic—Code of Civil Ptok-
dure (Acl XIV of 1832), Secs. 443 and 463—-4cf XXXV of \Q58—Fractict—
Procedure—■A'ppointment of a guardian ad litem by the Court.
Although section 443 of the Code of Civil Procedure (Act XIV of 1882) read 

with section 4'63 does not oblige a Coxxrt to appoint a guardian ad litem for a 
defendant of unsound mind, except where he has been adjudged to be of unsound 
mind under Act XXXV of 1858 ; still upon general principles and in conformity 
with the practice of the Court of Chancery, the Court should assign a guardian 
ad litem for the defendant if it finds, on inquiry, that he is of unsound mind so as 
to be, unfit to defend the suit.

This w as a re feren ce  m ade b y  R a o  S d h eb  N . B . M uzu m dar, 
Su bord in ate J u d g e  o f  K u m ta  in  the K dnara  D istrict, u n d er  
section  617 o f  th e C ode o f  C iv il P roced u re  (A c t  X I V  o f  1882 ).

The re feren ce  w as as fo llo w s  :—

“  O rig in al Su it N o . 516 o f  1887 w as dism issed for  th e p la in tiffs ’ 
d e fa u lt on  8th  O ctob er  1889. M isce llan eou s ap p lication , N o . 109 
o f  1889, w as th en  b ro u g h t b y  the p la in tiffs  u n d er  section  103 o f  
the C iv il P roced u re  Code, p ra y in g  th a t the su it m ig h t be  re ­
adm itted  to  th e  file. N otice  o f  th is a p p lica tion  w as sent to  th e  
defen dan t and h e  appeared. B u t h e  does n o t seem  to  be  o f  sou n d  
m ind. A t  an y  rate h e is n ot able to  understand th e proceed ings. 
T h at th e m an does n o t fe ig n  lu n a cy , b u t  has b e e n  in  th e sam e 
state fo r  som e years, appears fro m  th e  d ep os ition  o f  th e  G o v e rn ­
m ent p leader o£ th is C ourt,

* Civil Eeference, No. 4 of 1S81,
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"  The mail was represented by a pleader ai tlic suit, lait tliafc 
pleader is dea’dj and he is not represented now by mry other 
pleader. ,

lu  Uma Sitndarl v. il was held that a pe.r:r̂ a»3, of
imsomid iniiid, though not declaret' to h? so under Act X XX V  
of 1858, xuay appear either iu p»,rsoa or by a pleader. But 
the person concerned iu that case was 71 tt a principal party.

“■ The man in the present case is in defendant and issued 
as the manager of his familj*.

“  Section 463 of the Civil Procedure- Code applies only to 
persons adjudged to be of unsound mind under Act X XX V  
of 1858, and it has been held that no guardian for the suit can be 
appointed for an unadjudicated lim&ti(>--Tuhirdm v, Vithaĥ .ŷ

“ The inquiry into lunacy and the app«smtment of a guardian 
under Act X X X V  of 1858 can be made only by the District 
Court.

“  Under these circumstances and in view of section 117 of the 
Civil Procedure Code, it is impossil !e to proceed with the case. 
The Collector of the district was comniUEicated with through 
the District Court, but lie does noi considsr it neee ŝsary to take 
any steps under Act X XXV of 1853, as h& man possess no pro­
perty at present. The Suit No. 6 i ‘J of was brought by the 
plaintiiisto recover from defendant possession and rent of certain 
lands alleged to have been leased to the defendant some years 
ago. But the Collector finds that defendant no longer possesses 
those lands.

‘̂'In opinion the only courso now open is either to move 
she legislature to amend section 46i' of the Oivil Procedure Cocle 
Mid enable the Court to appoint a gtiardiao acl litem, or to request 
iigaia the Collector or the Croverniaout pleader to apply to the 
District Court under section 3 of Act X X X V  o£ 1858. For it 
would, be unjust to pass an order or decree against a defendant 
without hearing him or, if he is not able to understand the 
proceedingSj his guardian.”

There was no appearance for the partî â n the feigh Couit,
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S a e g e n t , 0 . J . :— Althoiigli section 443 of the Code of Civil 
Procedure (XIV  of 1882) read with section 463; does not oblige 
a Court to appoint a guardian ad litem for a defendant of unsound 
mind except in the case where he has been adjudged to be of' 
unsouiid mind under Act X X X V  of 1858, we think that, upon 
general principles, and in conformity with the practice of the 
Court of Chancery, the Court should assign a guardian ad litem 
for the defendant if it finds, on inquiry, that he is of unsound 
mind so as to be unfit to defend the suit (Daniell Ch. Pr., Vol. I, 
page 182).

Order accordingly.

APPELLATE CIYIL.

1891. 
April 30.

Before Sir Charles Sarganî  Kt, Chief Justice, and Mr, J'mtice Bivdiooad. 
DASHAEATHA asd^^nother, (Pxaihi'ipps) v. NYAEIA'LCHAND 

(Desekdakt).̂
, Adverse pomamn—Mortgage—Possession obtained hy morPjarjee from Mdmlatdur 

—Non-'paynient of assessment hy mortgayor—Payment hj moTtrjageii—hmul 
Revenue Code {Bonibay) Act V of 1879 / 5606’. 56, 57, 153,

III a suit for redemption, of laud mortgaged to the defendant in 1870 the de­
fendant pleaded adverse possession. In 1876 he had obtained a decree for sale 
which he had not executed. In 1877 the Mdnilatddr hein’g about to sell the land 
for arrears of assessment the defendant paid the anionut and was thereupon put 
into possession by the MiimlatdAr. He had retained possession ever since and 
had continued to pay the assessment. ;

Held, that the plaintiff was entitled to redeem. It did not :r p ‘ar that the 
land had been declared to be forfeited by the Collector wider aections 56(1),

* Civil Pvcference, No. 2 of 1891. -

(1) >Section 56.—“ Arrears of land revenue due on account of hind hy any land­
holder shall be a paramount charge ou the holding and every part thereof, 
failure in payment of which shall make the occupancy or alienated holding, 
together/fvith all rights of the oecupaut or holder over , all trees, orop.«, Inuld- 
ings and things attached to the laud, or pernuineutly fastened to anytlung 
attached •̂o the land, liable to forfeitiire, wlierenpon the CollectoK may, levy 
all sums in arrear by sale ,of the occupancy or alienated holding, freed frqtn.all 

: tenui'es, incumbrances and rights created by the ooGupant or holder or any of ' 
. ' Ills predecessors in title, or in any 'ivise subsisting as against such occupant ot ■ 

lioldei', Of may #tlienvis!e dispose of such ocotipancy or alienated holding uiider 
roles 01* made ia this behaliimdeK section 2


