
IS9I. plaintiff.’'’ In other worcls  ̂ they are facts which, by section 11
of the Evidence Act, are relevant, because they make the exist- 

Tatvau-'̂  ence^of a fact in issue highly probable. The same principle re-
uuAN qnires^^^^t the fact of common ownership in other parts of the

NAF.HAKt BIN- lane should be treated as relevant to the issue as to the common
character of the entire lane. We also think tha,t the District 
Judge was wrong in entirely discarding the evidence of Exhibit 
24< as to the user of the lane. Upon the whole, as we think 
that the District Judge has altogether omitted to consider im
portant evidence in the case in its bearing on the general charac
ter of the lane, we ought not to accept his finding on issue 3, 
and must  ̂thereforoj reverse the decree as regards defendants 2, 
3, 4 and 5 and send the case back for a fresh decision with due 
regard to the above remarks. Oosts to abide the result.

D e c r e e  r e v e r s e d .
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A P P E L L A T E  C IV IL .

Before Sir Okarles Sargent, Kt,, Ghief Justice, and Mr. Justiee Birdwood.

1891. S H I D U  {o r ig in a l  D e 3?e n d a n t ) , A p p e l l a n t  v. GANESH N A 'R A 'Y A N  

April 30. ( o r ig ijt a l  P l a i n t i f f ), R e s p o n d e n t .’'̂

The DehJcJum AgricvUiirlsts’ Relief Ac6 (XVII of 1879), Sec. 3 (3), danse {x)—  
SuU to i'ecoDer rent—Question of title incidentally deckled—Ancdorju vilih the 
decisions'Under the Small Gaune Courts' /ici*’—Appeal to the District Court-~- 
Remmon 'by the SpecialJudge.

In a stiit to recover a sxim of Es. 30 as rent xiucler section 3(3), clause (a;) of 
the Dekkliaii Agriculturists’ Relief Act (XVII of 1879), a, Second Class Suborcli- 
liatc Judge incidentally determined tlie question of the plaintifi'’s title to the land 
fa r  M'iiitth the rent was claimed. The point then arose as to whether the decision 
of the suit by the Subordinate Judge could be appealed against, or whether it was 
open to revision by the Special Judge under section 50 of the Act.

ffeld that although a question of title was incidentally raised and decided iu_,. 
the case, still by analogy with the decisions under the several Small Cause Coiirta 
Acts, the suit as brought was one properly falling under clause (̂ -) of section 
3 (3) of the Dekbhan Agriculturists’ Eelief Act (XYII of 1879), and thatno appeal 
lay to the District Court from the decree of the Subordinate Judge who decided 

, the suit. -

T h is w as a re feren ce  m ade b y  Rao B ahadu r Ja ya sa ty a  B o d h - 
I 'livT irm alrdv, F irst Class S u bord in ate  J u d g e  w ith  Appellate 

"Civil llefercuce, No. 6 of 1891.



Powers at Satiiraj under section 54 of the Dekklian Agricultur"
ists’ Helief Act (X Y II of 1879). S h i d c

The plaintiff sought to recover from the defendant Rs. 20 for G anesb  

two years’ rent, local cess and interest on account of-1 certain 
piece of land. In support of his claim the plaintiff rehed upon 
his title as a mirasdar of the land.

The defendant denied his liability to pay rent and disputed 
the plaintiff’s title as mirasddr to recover it.

The Second Class Subordinate Judge (K,tlo S^heb D^modar 
Ydman Bhat) allowed the plaintiff’s claim.

Against the decree of the Subordinate Judge, the defendant 
presented an application for revision under section 50 of the Dek- 
khan Agriculturists’ Belief Act (X V II of 1879) to the Special 
Judge (Rdo Bahddur Mahddeo Govind Ranade), who returned the 
application, being of opinion that ho had no jurisdiction to en
tertain it as the Subordinate Judge had determined a question 
of title and that the defendant’s remedy was by appeal to the 
District Court.

The defendant, thereupon, appealed to the District Court 
(First Class Subordinate Judge with appellate powers) at 
S^t^ra, but at the hearing it was contended for the plaintiff that 
no appeal lay and that the District Court had no jurisdiction 
to entertain the appeal on the following grounds

(1). It was argued that the suit was governed by clause a?, 
section 3 (3) of the Dekkhan Agriculturists’ Belief Act (XVII 
of 1879).

(2). That the amount of the claim being less than Rs. 100, 
the decision of the Subordinate Judge was final under section 10 
of the said Act, and that his decision was only open to revision 
by the Special Judge under section 50. The mere fact that a 
question of title was incidentally decided did not oust the 
juriediction of the Special Judge to revise the lower Court’s 
decision.

The First Class Subordinate Judge (A. P.) referred the question 
High Court, He observed :•»-
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1S91. ff j  consider the respondent’s objection iu bar of tliis appeal is 
Smuu a graver one. I f the Court trying a case like the'present has

Ganksh power to dispose of it finallj^ it has also power to decide any
Naiia'yan. questioij_of title arising therein incidentally. Authorities for this

proposition may be found in the rulings of the Bombay High 
Court on suits of Small Cause nature which are deemed to be 
analogous to the cases falling under Chapter II  of the Dekkhiui 
Agriculturists’ Belief Act (X V II of 1879) ; Jamna v.
Balvant Bamchandru v. Bliikdji Jevdji Bdhaji Bd])uji v. Bin- 
Icar Ahdji^'\ Nemchand y. Vakkatchand '̂^\ Bdji Panduraiv] v, 
Jayardm Pdndurang^^\ Baghuiuithy, Jandrdan^^\ Bdpuji Ra- 
ghunath v. Eiimrji Eduljî '̂ \ In a case where it was found in
convenient to enter into the question of title, the High Court 
permitted the plaintiff to withdraw the suit with liberty to bring 
fresh suit for declaration of plaintiff’s title to the relief claimed— 
Govind A'bct v. 8om Savant Where the effect of such a deci
sion in a Small Cause case was to affect the pra-ties permanentljr, 
the High Court treated the decision as ultra Hres and exercised 
its extraordinary jurisdiction to set it aside—Bdi Aval v. Naro-

■ Where it is an inconvenience to the defendant that the 
question of title should be raised in successive actions for 
damagesj it is in his power, if he wishes to obtain a binding decision, 
on the question of titloj to sue for a declaratory decree in the civil 
Court—RagJmndth v. Jandrdan'̂ '̂ K̂

“  Where; in a case for damages only, the lower Court decided 
an incidental question of title which arose therein, but where the 
appellate Court declined to give any Unding on the question, the 
High Court held that the procedure of the lower appellate 
Court was erroneous— Yessu v. Ganesh Bhagavant v. liangô ^̂ '̂ ’ 
The result of all these decisions is to establish that the question of 
title may be gone into in any case, where necessary; bnt the 
finding upon that point would not be deemed conclusive where a

a) p. J., 1873, p. 170. (7) I. L. R., 15 Bom., 400.
(2) P. J., 1873, No. 8S. (8) P. J., 1873. No. 42.
(8) P. J., 1873, No. 91. 0  P. J., 1873, No. 90.
(« P, i ,  1873, p. 37. <M> P. J., 1872, p. 173.
(5) P. J., 1886, p. 34. (11) P. J., 1890. >  325.

■ (6) P. J., 1872, No. 173. (12) P. J., ir /p , 30.
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decision on title was not sought for by tlic fonii of the suit, or 
where such decisions could not be pronounced by the Court by the ssnmu
character of the procedure resorted to by the parties, or pre- Gxvs-m
scribed by the Legislature therefor, or where the deeisiq-AS would 
be beyond the power of the Courts trying the cases to ' pass—
Bdim^i Eagkundth v. Kuvarjl Bduljf'^\ So a Small Cause Court

■ may incidentally go into a question of title, but by so doing its 
decision in that case does not get the character of a decision 
passed in a case founded on title and to make it appealable to 
the District Court. The jurisdiction of the Court of appeal or 
that of revision depends in my opinion on the form in which the 
case was originally brought and not upon the determination or 
non-determination by the lower Court of an incidental question 
of title. In the present case the suit was brought under clause 
{x) of section 3 (3) and was entertained by the lower Gourtj 
and, therefore, no appeal can lie to the District Court, but the 
decision is only subject to revision by the Special Judge under 
section 50 of the AQi-—Tulsidas v. Virhussdpa^‘̂ \ Kdshirdm v. 
Himnand^^ .̂

The following question was submitted to the High Court:—
“ Where in a suit to recover rent of landj 'vk., Es. 80, falling 

under section 3 (3), clause («), and filed in a Second Class Sub* 
ordinate Judge’s Court, the Subordinate Judge has entered upon 
and passed a decision upon a question of the plaintiffs title to 
the land of which rents were claimed, whether an appeal against 
his decision lay to the District Court or his decision is open to 
revision under section 50 of the Dekkhan Agriculturists’ Relief 
Act (X V II of 1879) by the Special Judge/’

The opinion of the First Class Subordinate Judge was that the 
decision on the question of title did not make the ease appealable 
to the District Court, but that it was open to revision by the 
Special Judge.

There was no appearance for the parties in the High Court.
Sargent , C. J. ;— Although a question of title was incidentally 

raised in this case and decided, we concur with the First Class
(1) I, L, B., 15 Bom,, 400. (2> I, L. E., 4 Bonii, 624.

, (3)1 L. R., 15 Boro., 30,
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1891,

Shtdu
V,

G akksh
Ni.Ri.YAN.

891. 
April 30,

Su bord in ate Judge, A . P ., in  th in k in g  that^ b y  a n a log y  w ith  th e  
decisions under the several Sm all Cause C ou rts ’ A ets, the suit, 
as b rou gh t, is on e p ro p e rly  fa llin g  u nder clause ( x )  o f  section
3 (3) o f ^ i e  D e k k h a n  A g ricu ltu r is ts ’ R e lie f  A c t ,  1879, and th at 
n o  appeal lies to  the D is tr ic t  C ourt fr o m  th e decree o f  the S u b 
ord inate  J u d g e  w h o  d e c id cd  the suit.

O r d e r  a c c o r d in g l y .

AP P E LLA l’E ClYIL,

Before Sir Charles Sargent̂  Kt.f Chief Justice, and Mr, Justice Sirdtuoocl.

VENKATRA'MA'KA EA'MBHAT a n o  O th e r s , ( P l a i n t i f f s )
V. TIMAPPA DEVA'PPA, (D e fe n d a n t ) .*

Lunacy—Defendant a hmatic but not adjudicated a hinatic—Code of Civil Ptok-
dure (Acl XIV of 1832), Secs. 443 and 463—-4cf XXXV of \Q58—Fractict—
Procedure—■A'ppointment of a guardian ad litem by the Court.
Although section 443 of the Code of Civil Procedure (Act XIV of 1882) read 

with section 4'63 does not oblige a Coxxrt to appoint a guardian ad litem for a 
defendant of unsound mind, except where he has been adjudged to be of unsound 
mind under Act XXXV of 1858 ; still upon general principles and in conformity 
with the practice of the Court of Chancery, the Court should assign a guardian 
ad litem for the defendant if it finds, on inquiry, that he is of unsound mind so as 
to be, unfit to defend the suit.

This w as a re feren ce  m ade b y  R a o  S d h eb  N . B . M uzu m dar, 
Su bord in ate J u d g e  o f  K u m ta  in  the K dnara  D istrict, u n d er  
section  617 o f  th e C ode o f  C iv il P roced u re  (A c t  X I V  o f  1882 ).

The re feren ce  w as as fo llo w s  :—

“  O rig in al Su it N o . 516 o f  1887 w as dism issed for  th e p la in tiffs ’ 
d e fa u lt on  8th  O ctob er  1889. M isce llan eou s ap p lication , N o . 109 
o f  1889, w as th en  b ro u g h t b y  the p la in tiffs  u n d er  section  103 o f  
the C iv il P roced u re  Code, p ra y in g  th a t the su it m ig h t be  re 
adm itted  to  th e  file. N otice  o f  th is a p p lica tion  w as sent to  th e  
defen dan t and h e  appeared. B u t h e  does n o t seem  to  be  o f  sou n d  
m ind. A t  an y  rate h e is n ot able to  understand th e proceed ings. 
T h at th e m an does n o t fe ig n  lu n a cy , b u t  has b e e n  in  th e sam e 
state fo r  som e years, appears fro m  th e  d ep os ition  o f  th e  G o v e rn 
m ent p leader o£ th is C ourt,

* Civil Eeference, No. 4 of 1S81,


