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plaintiff.” In other words, they are facts which, by section 11
of the Evidence Act, arc relevant, because they make the exist-
ence of & fact in issue highly probable. The same principle ve-
‘ lmms that the fact of common ownership in other parts of the
lane should be treated as relevant to the issuc as to the common
claracter of the entire lane. We also think that the District
Judge was wrong in entirely discarding the evidence of Exhibit
24 as to the user of the lane. Upon the whole, as we think
that the District Judge has altogether omitted to consider im-
portant evidence in the case in its bearing on the general charac-
ter of the lane, we ought not to accept his finding on issuc 3,
and must, therefore, reverse the decree as regards defendants 2,
3, 4 and 5 and send the case baclk for a fresh decision with due
regard to the above remarks, Costs to abide the result.
Decree reversed.

APPELLATE CIVIL,

Before Siv Clurles Sargent, Kt., Clief Justice, and My. Justice Birdwood.
SHIDU (oricINAL DEruNDANT), APPELLANT v. GANESH NARA'YAN
(ORIGINAL PLAINTIFF), RESPONDENT.*

The Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec. 3 (3), clause (x)—
Suit to recover reni—Question of title incidentally decided—Analogy with the
dectsions under the Small Cawse Oourts' A cts—Appeal to the District Couptm
Reuision by the Special Judge.

In o suit to recover a sum of Bs. 80 as rent under section 3 (3), clause (2) of
the Dekkhan Agriculturists’ Relief Act (XVII of 1879), a Second Class Subordi-
nate Judge incidentally determined the question of the plaintifi’s title to the land
for which the rent was claimed, The point then arose as to whether the decision
of the suit by the Subordinate Judge could be appealed against, or whether it was
open to revision by the Special Judge under section 50 of the Act.

Heli that although a question of title was incidentally raised and decided in...
the case, still by analogy with the decisions under the several Small Cause Courts
Acts, the suit as brought was one properly falling under clanse (x) of section
3 (3) of the Delkhan Agriculturists’ Relief Act (XVII of 1879), and thatno appeal
lay to the District Couxt from the decree of the Subordinate Judge who decided

Turs was a reference made by Rdo Bahddur Jayasatya Bodh-
viv Tirmalry, First Cluss Subordinate Judge with Appellate
# Civil Reference, No, G of 1891,
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Powers ab S4tdra, under section 54 of the Dekkhan Agricultur-
ists’ Relief Act (XVII of 1879).

The plairtiff sought to recover from the defendant Rs. 29 for
two years’ rent, local cess and intercst on account of.- 7 —ertain

piece of land. In support of his claim the plaintiff relied upon
his title as a mirdsddr of the land.

The defendant denied his liability to pay rent and disputed
the plaintiff’s title as mirdsddr to recover it.

The Sceond Class Subordinate Judge (Réo Stheb Ddmodar
Véman Bhat) allowed the plaintift’s claim.

Against the decree of the Subordinate Judge, the defendant
presented an application for revision under section 50 of the Dek-
khan Agriculturists’ Relief Act (XVII of 1879) to the Special
Judge (Réo Babddur Méhddeo Govind Rénade), who returned the
application, being of opinion that he had no jurisdiction to en-
tertain it as the Subordinate Judge had determined a question
of title and that the defendant’s remedy was by appeal to the
District Court.

The defendant, thereupon, appealed to the District Cours
(First Class Subordinate Judge with appellate powers) ab
Sétara, but at the hearing it was contended for the plaintiff that
no appeal lay and that the District Court had no jurisdiction
to entertain the appeal on the following grounds:—

(1). It was argued that the suit was governed by clause 2,
section 3 (3) of the Dekkhan Agriculturists’ Relief Act (XVII
of 1879).

(2). That the amount of the claim being less than Rs. 100,
the decision of the Subordinate Judge was final under section 10
of the said Act, and that his decision was only open to revision
by the Special Judge under section 50.  The mere fact that g
question of title was incidentally decided did not oust the
jurisdi'ction of the Special Judge to revise the lower Court’s
decision, ‘

The First Class Subordinate Judge (A. P.) referred the gquestion
to_the High Court. Ie observed :—
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“T consider the respondent’s objection in bar of this appeal is
a graver one. If the Court trying a case like the: present has
power to dispose of it finally, it has also power to decide any
questlo};xot title arising therein incidentally.  Authorities for this
proposttion may be found in the rulings of the Bombay BHigh
Court on suits of Small Cause nature which are deemed to be
analogous to the cases falling under Chapter IT of the Dekkhan
Agriculturists’ Relief Act (XVIL of 1879); Jamna v. Hulia®
Balvant Ramechandra v. Bhikaji Jevdji @, Bdabdji Bépuji v. Dii-
ker Abdji®, Nemchand v. Vakkatchand®, Ddji Pandurany v.
Jayarim Pandurang®, Raghundth v. Jandrdan®, Bdpuji Ra-
ghunetl v, Kuearji Edulji®. In acase where it was found in-
convenient to enter into the question of title, the High Court
permitted the plaintiff to withdraw the suit with liberty to bring
fresh suit, for declaration of plaintiff’s title to the velief claimed—
Govind A'ba v. Som Sdvant ®. Where the effect of such a deci-
sion in aSmall Cause case was to affect the parties permanently,
the High Court treated the decision as wlira vires and exercised
its extraordinary jurisdiction to set it aside—Bdi Aval v. Naro-
tam®, - Wheve it is an inconvenience to the defendant that the
question of title should be raised in sucecessive actions for
damages, it is in his powenr, if he wishes to obtainabinding decision
on the question of title,to sue for a declaratory decree in the eivil
Court—Raghundth v. Jandrdan®,

“ Where, in a case for damages only, the lower Court decided
an incidental question of title which arosc therein, but where the
appellate Cowrt declined to give any finding on the question, the
High Court held that the procedurc of the lower appellate
Court was erroneous— Yessu v. Ganesh b, Bhagavant v. Rangoti.
The regult of all these decisions is to establish that the question of
title may be gone into in any case, where necessary; but the
finding upon that point would not be deemed conclusive where a

@ P, J, 1873, p. 170. M L L. R., 15 Bom.; 400,
@) P. J., 1873, No. 86. ®) P. J., 1873, No. 42,
P, J,, 1873, No. 91, @™ P. J,, 1873, No. 90.
@ P, J, 1873, p. 37. a0 P. J,, 1872, p, 173.
G P, J,, 1886; p. 34. A P, I, 1890. v, 325,

® P, J., 1872, No, 173, an P, J, v/;.p, 30,
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decision on title was not sought for by the fori of the suit, or

where such decisions could not be pronouneed by the Court by the s

character of the procedure resorted to Ly the parties, or pre-
seribed by the Legislature thevefor, or where the decisions would
be beyond the power of the Courts trying the cases to pass—
Bipwji Baghundth v. Kuverji BEduljii®.  So a Small Cause Court
‘may incidentally go into a question of title, but by so doing its
decision in that case does not get the chavacter of a decision
passed in a case founded on title and to make it appealable to
the Distriet Court. The jurisdiction of the Court of appeal or
that of vevision depends in my opinion on the form in which the
case was originally brought and not upon the determination or
non-determination by the lower Court of an incideutal question
of title. In the present case the suit was brought under clause
{¥) of section § (3) and was entertained by the lower Court,
and, therefore, no appeal can lie to the Distriet Court, but the
decision is only subject to revision by the Special Judge under
section 50 of the Act—Tulsidds v. Virbussdpa®, Kishirdam v,
Hirdnand®,

The following question was submitted to the High Court:—

“Where in a suit to recover rent of land, viz, Rs. 30, falling
under section 3 (8), clause (), and filed in a Second Class Sub-
ordinate Judge’s Court, the Subordinate Judge has entered upon
and passed a decision upen a question of the plaintiff’s title to
the land of which rents were claimed, whether an appeal against
his decision lay to the District Court or his decision is open to
revision under section 50 of the Dekkhan Agriculturists’ Relief
Act (XVII of 1879) by the Special Judge.”

The opinion of the First Class Subordinate Judge was that the
decision on the question of title did not make the case appealable
to the District Court, but that it was open to revision by the
Special Judge.

There was no appearance for the parties in the High Court.
Sarcest, C. J.:—Although & guestion of title was incidentally
raised in this case and decided, we concur with the First Class
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Subordinate Judge, A. P., in thinking that, by analogy with the
decisions under the several Small Cause Courts’ Aets, the suit,
as brought, is one properly falling under clause () of section

3 (3) Q\Jﬂle Dekkhan Agriculturists’ Reliéf Act, 1879, and that
no appeal lies to the Distriet Court from the decree of the Sub-
ordinate Judge who decided the suit.

Order accordingly.

APPELLATIE CIVIL,
Befora Sir Charles Savgent, Kt., Chief Justice, and My, Justice Birdwood.
VENKATRA'MA'NA RA'MBHAT axp Otukrs, (PLAINTIFFS)
v. TIMAPPA DEVA'PPA, (DEFENDANT).¥

Lunacy—Defendant @ lunatic but not adjudicated a Iunatic—Code of Civil Proee-
dure (Act X1V of 1882), Secs. 443 and 463—dct XXXV of 1858—Practice—~—
Procedure—Appointment of ¢ guardion ad litem by the Court,

Although section 443 of the Code of Civil Procedure (Act XIV of 1882) read
with section 463 does not oblige a Court to appoint a guardian ad ltem for a
defendant of unsound mind, except where he has been adjudged to be of unsound
mind under Act XXXV of 1858 ; still upon general principles and in conformity
with the practice of the Court of Chancery, the Court should assign a guardian
ad litem for the defendant if it finds, on inguiry, that he is of unsound mind 50 ag
to be unfit to defond the suit.

TH1s was a reference made by Rdo Sdheb N. B. Muzumddr,
Subordinate Judge of Kumta in the Kdnara District, under

section 617 of the Code of Civil Procedure (Act XIV of 1882).
The reference was as follows :—

“ Original Suit No. 516 of 1887 was dismissed for the plaintiffs’
default on 8th October 1889. Miscellaneous application, No, 109
of 1889, was then brought by the plaintiffs under seetion 108 of
the Civil Procedure Code, praying that the suit might be re-
admitted to the file. Notice of this application was sent to the
defendant and he appeared. Buthe does not seem to be of sound
mind. At any rate he is not able to understand the proceedings.
That the man does nob feign lunacy, but has been in the same
state for some years, appears from the deposition of the Govern-
ment pleader of this Court.

* Qivil Reference, No. 4 of 1S§1.



