
given for such one or more of tlie plaiiititfrf as may be t'omid to 
1)6 entitled to any reliefj for suck relief as he or they niay lie Fakikai'a 
entitled to, without any anicndmeut. Inlpa, the deceased bus- 
band of plaintiff No. 1, is adniitteii liy tlie defendants to have 

•been a coparcener in the land in suit. The (|iiestiou -s-j.-Avhether 
he was'separate from defendant No, 1. I f  he was separate, then 
tlie attachment and sale must be set aside. Both the plaintiffs 
are jointly interested in disproving' the alleged title of defendant 
No. 1, and in proving Irapa'.s exclusive, titl e. As they both assert 
the adoption, their interests are in no wny antagT)nistiCj and the 
suit in not bad ];>ocaQsc both their jiames appear on the record, 
as is shown by tlie cases of Dhurm iJas Fa adeij x. M usRumat 
Shnma Sooiidri Dihia/î '̂> and Paravariam v. Amlalavana Pillai^-K

W e reverse the order of remand and direct the lower appellate 
Court to hear the appeal on the merits. Costs to abide the result.

Order of remand reversed,
0) 3 M. T. A.. 229, (2) 1 M. H , C. T.., lf>7 .
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APPELLATE GIYIL.

Bc-foro Mr. Justice Blnlwmil and Justice Parsons.

J I V A 'J I  ( o r i g i n a l  D e c r e e - i i o l d e k ) ,  A p p i c i l . o t ,  V .  R A M C H A N D R A

(OHIGISAL JuDGMENT-DEBTOB.), ReSPOXDEJsT.'  ̂ April 14

IiJxeciitio'ti—Decree—JSj' 'parte dearte—AiqAtcaiton io set decrce at̂ lde.— Aj^peal from 
order rejectinfj application—Suhseijnent applicdtion for execution of demt mor<‘. 
than three years after date of dccree—■Limitation Act {XV of 1S77), A?'iicle I7f)j 
clause 2, Schedule II.
The plaintiff obtained, an ex parte decreo against the defendant on the 10th 

ilarcli 1SS6. The defendant ajjplied to liave the decree set aside. His appiica- 
tion was finally rejected by the appellate Court on 5th March 1887. The decree- 
liolder presented a d a r lch d d  for execution of the decree on 24tb September 1SS9.

Held that the darhhant was time-barred under particle 179, elaii.se 2, of tho 
Limitation Act (XY of 1877). The appeal referred to in that chmsc is clearly an 
appeal from the decree or order sought to be executed, and not an appeal from an 
orcler of the Court refusing to .set it aside. Tha, unsuccessful attempts made by 
the defendants to iset aside the tvj jJHrife decree could not have the efiect of 
extending the period prescribed by law for eseciitiou of the decree,

■'Second Appeal,,Ko. 74: oM891,



124 . THE IMDTAN LAW REPORTS. [VOL. XVI.
»

1891. Second appeal from the decision of Rao .Baliadur K. B. Maratlie,
JivA.fi Subordinate Judge, A. P., at Dharwar^ in Appeal No. 3 of 1890.

Bi.MCHANDRA. Oil the 10th March, 1886, tlia plaintiff obtained a decree 
<?.v 'partt against the defendant.

The dofehdant applied to have the ex parte decree set aside. 
His application wa« dismissed on 23rd Deeemberj 1886,

The defendant appealed against thi.s order of dismissal. HI.h 
appeal was rejected on 5th March, 1887.

The decree “holder presented a darhlmst for execution of the 
decree on 24th September, 1889.

The Subordinate Judge of Gradag rejected this darhhdsi as 
barred by limitation, liaving been made more than three years 
after the date of the decree.

This order was confirmed on appeal by the First Glass Subor
dinate Judge of Dliarwar.

The decree-holder appealed to the High Court,
MahddeD V. Bhat for appellant.— The lower Courts erred in 

holding that the application for execution was barred by lindta- 
tion. The ruling of the Calcutta High Court in Lutful Euq v. 
SimibhudivM) ifi in yoint, Eefers to Naralngh Sewalc. Sirujh v. 
Alddho Shoo Prasad v. Anrudh SinghP\ Umesli Olmndcr
Dutta \\ 8oonder Ndrdian Deo^K

There was no apjlearanee for the respondent.
Bibdwood, J. :—'The plaintiff having obtained an ex fparte 

decree against the defendant on the 10th March, 188G, did not 
present an application for its execution till the 24th Septemb(3r, 
1SS9. *IIe contended, however, in the Courts below that a.s the 
defendant had applied on the 23rd December, 1880, to set aside 
the ex- invrto decree, and as his application was not iinally ilisposed 
of till the 5th March, 1887, when his appeal against the order 
rejecting his application was dismissed, three years’ time can 
no\v be allowed from that date for the execution of the decree 
under, clause 2 of article 179 of Schedule II  of the Limitation 
Act of 1877, But the appeal referred to in that clause is clearly,

(1) I . L. 11., 8 Calc., 248. • (3) I. L. II., 2 All., 273.
(2) I. L. E., 4 A ll, 274. W  L. L. B., 16 Cak\, 747.



as appears from the context, an appeal from t’ne (.lecree or order ŜOI.
sought to be executed— 8heo Pramd v, Atiriidh Smgĥ '̂ K Tlie Jivaji
appeal made by fclie defendant in the present case was an 
appeal not from the decree but from the order of thj3 Court 
refusing' to set it aside.

A.gain it was argued that the decree was kept open by the 
defendant’s application and appeal, and divi not l»ecomt- -final 
until the order of the appellate Court was passed thereon; Ijiit 
we cannot accept that view^ as both tlie application and the appeal 
were dismissed. W e do not concur in the ruling in Lutfal Muq 
V. 8iimhhudin^^K The infructuous efforts of the defendant to 
set aside the plaintiff\s decree cannot have the effect of extending* 
the period within which the plaintiff was allowed by law to 
execute it, We, therefore, confirm the decree in execution of 
the lower appellate Court.

Decree confi>rrsied.
(1) I. L. E., 2 All., 273. m I . L. P̂ ., 8 Calo., 243,
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A P P E L L A T E  C IYIIi*

Before Sir Charles Sargent, Kt.̂  Chief Jitsticey and Mt\ Jiatke Birdwood.

NA'RO VINA'YAK PATVAEDHAN (oiugixax P la in t if f ) , A p p e lla n t, is 91.
V. NAEHAEI bin EAGHUISrA'TH a,kd oihbrs (oM&raA.L DErENU„ A i r n l  28.
ANTS), R espo n d en ts .*

Evidence—Evidence Act ( / of ISIŜ  Sec, 11.)—Fcictma7dngprohaMeafacti7iiss‘iie~~
Adniissio7i hj am defendant relevant aginst other defendants.

In a suit broiigbt by the plaintiff against several defendants to prevent eu- 
croaehments by tiie defendants in a lane wliich was tlie common property of him’ 
self and the defendants.

Held, that the admission of one of the defendants in 3, previous suit to ■which 
the other defendants tv ere not parties as to the common ch/ira^ter of the portion 
of the lane between his house and the plaintiffs, and also a siniilai’ statement in 
a deed put in by another of the defendants to prove his title to his own house, 
were admissible in evidence to establish the common character of the entire lane 
aa alleged by the plaiiitiiT. The fact of common owiaership of other parts of the 
lane should be treated as relevant to the issue as to tlie common diaracter of the 
entire lane on the principle laid section 1 1 of the Indian Evidence Act.

* Second Appeal, No, 27i of 1890,
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