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given for such one or move of the plaintiffs as may he found to
be entitled to any relief, for such relief as he op they wmay be
entitled to, without any amendment. Irdipa, the deceased hus-
band of plamtifi’ No, 1, is admitted by the defendants to have
-been a eopaveener in the land in suit. The guestion Ssowhether
he was scpavate from defendant No, 1. If he was separate, then
the attachinent and sale must be set aside.  Both the plaintifis
ave jointly interested in disproving the alleged title of defendant
No, 1, mnd in proving Irdpa’s exclusive title.  As they both assert
the adoption, their interests are in no way antawonistic, and the
suit s not bad because both thelr nawes appear on the reeord,
as is shown by the cases of Dhurine Das Pindey v. Mussumet
Shama Soondre Dibiah™ and Peravartand v. Aimmbalovene Pillai®,
We reverse the ovder of remand and divect the lower appellate
Court to hear the appeal on the merits. Costs to abide the rvesult.
Order of vemand reversed,

(M 33T, A, 220 (2) 1 M. H, C. B, 197,

APPELLATE CIVIL,

Dofure Mr. Justive Birdieood and 3. Justice Parsons.

JIVA'JI (ORIGINAL DECREE-UIOLDER), APPELLANT, . RADMCHANDRA
(ORIGINAL JUDGMENT-DEBIOR), RESPONDENT.*
Leecution—Decree— B pavte decree—dpplication o set decvee aside—Appeal from
vrder rejecting application—=Snbsequent applieation jor execution of decree more
 thua thiee yeurs after dute of decvee—Limitation Aet (XT of 1877), dwticle 179,

elause 3, Schedule 11,

The plaintiff obtained an ex parte decree against the defendant on the 10th
March 1886, - The defendant applied to have the decree set aside.- His applica.
tion waa finally rejected by the appellate Court on 5th March 1887, The decree-
holder presented a darkhdst for esecution of the decree on 24th September 1589,

Held that the darkhdist was time-barred under artiels 179, clanse 2, of the
Limitation Act (XV of 1877).  The appeal referred to in that clause is clearly an
appeal from the decree or order sought to be exccuted, and not an appeal from an
order of the Cowrt refusing to set it aside. Ths unsuccessful attempts made by
‘the defendants to set aside the ex perte deeree conld not have the effect of
extending the period prescribed by law for execution of the decree,

* Second Appeal, No. 74 of 1891,
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Srcoxp appeal froni the decisionof Rio Bahddur K. B. Mardthe,
Subordinate Judge, A. P., at Dhdrwdr, in Appeal No. 3 of 1890.
On the 10th March, 1886, the plaintiff obtained a decree
ex parte against the defendant.

The ddtendant applied to have the ew parfe decree set aside.
His applieation was dismissed on 23rd December, 1886.

The defendant appealed against this order of dismissal. His
appeal was vejected on 5th March, 1887,

The decrec-holder presented a darkhdst for exeeution of the
decree on 24th September, 1889,

The Subordinate Judwe of Gadag vejected this darklhidst as
barred by limitation, having been made more than three years
after the date of the decree.

"This order was confirmed on appeal by the First Class Subor-
dinate Judge of Dhdrw4r.

The decree-holder appealed to the High Court.

Mahddeer V. Bhat for appellant.—The lower Courts erred in
holding that the application for execution was barred by limita-
tion. The ruling of the Caleutta High Court in Lutful Hug v.
Sumbhudin® is in point. Refers to Narsingh Sewal Singh v.
Mddhe Dis®, Sheo Prasid v. Anrudh Singh®, Umesk Chunder
Duita v. Soonder Ndrdian Deol,

There was no appearance for the respondent,

Bizpwoon, J.:—The plaintiff having obtained an ee parte
decree against the defendant on the 10th Mareh, 1886, id not
present an application for its execution till the 24th September,
1889, .®*He contended, however, in the Courts helow fthat as the
defendant had applied on the 23rd December, 1886, to set aside
the ear parte decree, and as his application was not tinally disposed
of till the bth March, 1887, when his appeal against the ovder
rejecting his application was dismissed, three years’ time can
now be allowed from that date for the execution of the decres
under clause 2 of article 179 of Schedule IT of the Limitation
Act of 1877. But the appeal referred to in that clause is elearly,

M 1. 1. T, § Cale,, 248, @ LULL R, 2 AL, 2738,
M1, L. R, 4 AlL, 274, ) I L. B, 16 Cale, 747.
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as appears from the contexf, an appeal from the deevee ov order
- sought to be executed—=Sheo Prosid v. durudh Singh®, The
appeal made by the defendant in the present case was an
appeal not from the decree but from the order of the Court
refusing to set it aside. B
Again it was argued that the decrce was kept open by the
defendant’s application and appeal, and did not Tecome final
until the order of the appellate Court was passed therenm; It
we cannot accept that view, as both the application and the appeal
were disrissed. We do not concur in the yuling in Lutful Hug
v. Sumbhudin®, The infructuous efforts of the defendant to
set aside the plaintiff’s decree cannot have the effect of extending
the period within which the plaintiff was allowed by law to
execute it, We, therefore, confirn: the decree in execution of
the lower appellate Court.
Decres confivined,
® L L. R, 2 AlL, 273. @ 1. L. R, 8 Cale., 248,

APPELLATE CIVIL.

Before Siv Charles Savgent, Kt., Ohief Justice, and M Justice Birdwood.
NA'RO VINA'YAK PATVARDHAN (or16INAL PLAINTIFF), APPELLANT,

v, NARHARI v RAGHUNA'TH AND OTHERS (ORIGINAL DEFEND,
ANTS), RESPONDENTS. ¥

BEvidence—EBvidence det (I of 1872, Sec, 11,}—Fact making probable et fact inissye—
Admission by one defendant velevant aginst other defendants,

In a suit brought by the plaintiff against several defendents to prevent en-
croachments by the defendants in a lane which was the common property of him-
gelf and the defendants.

Ield, that the admission of one of the defendantsin a previous suib to which
the other defendants were hot parties as to the common character of the portion
of the lane between his house and the plaintiff’s, and also a similar statement in
a deed put in by another of the defendants te prove his title to his own honse,
were admissible in evidence to establish the common character of the entire lane
as alliaged by fhe plaintiff, The fach of common ownership of other parts of the
1ane should be treated as relovant to the issne as to the common character of the
entire lane on the principle laid d‘gjéﬁﬂ gechion 11 of the Indian Kvidence Act,

* Gocond Appeal, No, 274 of 1890,
B 12287
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