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fes infegra, while the (icta in some of the eases differ from the
opinion I have formed, I think the parties should bear their
0wl costs, respectively, but with liberty to Sordbji Edulji Warden
and the Bank of Bengal to add their costs of this Judge’s
summaons as costs in execution of their respective deerees.

Attorneys for the pavties:—Messrs, Widic and Ghandy ;
Messvs, Craigie, Lynch ond Qwen and Messvs, dvdestr, Horiusjé
aad Dinsha.

APPELLATE CIVIL.

Defore Ar. Justive Bivdiwood aud Mi. Juslice Parsons.

MARUTI varap UMA'JT AND ANOTHER (ORIGINAL PLATNTIFF), APPELLANT,

. VITHU axp aNoTUER (ORIGINAL DEI‘ENDA}\'T), AESPONDRNT,#

Civil Procedure Code (Aot XTIV of 1982), Secs, 79, 80, $2—Service of Notive of
appet—Resporelent's vefuscl to siyn acknowledgment 0_/‘ -\HL(LL——HL parte decree
ayitinst Respondent ~4& ppeul Jrom sueh deeres,

Where a respondent refused to sign the acknowledgment of service endorsed on
the original notice of the appeal, and the serving officer, instead of aftixing a capy
of the notice on the onter door of the honse in which the respondent was residing,
return .« the notice to the Court with an alfidavit stating the 1capondent’s refusal
to sign the acknowledgment, and the Court passed an ex paste deerce against the
vespoudent,

Jelil that nnder the circumstances $here was no due seyvice of the notice, and
that the appeal was wrongly decided ex parte,

Held also that a secoud appeal lies from an cx parie deeree of a lower appellate
" Qourt, .

SECOND appeal from the decision of M. B. Baker, District

Judge of Ndsik, in appeal No. 220 of 1887 of the District File.

The plaintiff sued to recover possession of certain land tonether
with the rent which had fallen in arvears.

The Subordinate Judge decreed the plaintiff’s claim.

&

The defendants appealed to the District Court.

Notice of the appeal was sent to the Court of Small Caunses at
Bombay. for serviee. When the bailiff went to elfect serviee,
and tendered a copy of the notice to the respondent, he refused
to sign Lhe acknowledgment of service endorsed on the oviginal

% Secand Appeal, No, 175 of 1890,
1_;.1228*6\

1861,

Son4nsg
Bovrar
WarDEX
.
GoVIND
Rimgr, PN,
WAL
AND AKX
OTHER.

1841,
Mani’t IG.



118

1881,
© MARULI
VALAD
Una't
v,
Vrrau.

THE INDIAN LAW REPORTS. {VOL., V1.

notice. Thereupon the bailitf, instead of aiﬁxing'& copy of the
notice on the onter door of the respondent’s house, returned the
original notice with an affidavit stating the respondent's vefusal
to sign the acknowledgment of service. The Court of Small
Cm}ses, without making any further inguiry, forwarded the notice
together with the affidavit to the Distriet Court.

The respondent did not attend at the hearing of the appeal
and an ex parte decree was passed against him by the District
Court,

Against this deeision a second appeal was preferred to the
High Court.

Ganesh K. Deshinull for  appellants.—The notice of the
appeal was not duly served. The provisions of seetions 79 and
80 of the Code of Civil Procedure were not complied. with,
1f the respondent refused to sign the acknowledgment of service,

a copy of the notice ought to have Leen affixed on the door of the
respondent’shouse. Refers to Patlu v. Kusaji®

i [y Ad . P sy N - N ~
Ddji Abdji Khare for respondent.—The serving officer tendered
to the respondent a copy of the notice. Iis refusal to sign tho
acknowledginent of service will not invalidate the service, A

Fs

second appeal does not lie against an ex parte decree of a lower
appellate Court.

Ganesh K. Deslmulch in veply.—A second appeal does lie from
such a decree. Seetion 584 of the Code of Civil Procedure, as
added to by section 54 of Act VII of 1888, expressly provides '
for it.

Birpwoon, d. :—The appellants, who were the respondents in
the lower appellate Court, did not attend at the hem'ing of the
appeal in that Court and an ew parie decrée was passed against
them. A second appeal lies against that decree under the last
paragraph of section 584 of the Code of Civil Proceduré, as
amended by Act VI of 1888, and we ave of opinion that the decree
must be reversed on the ground contemplated in clause (c) of
that section, becanse from the recovd it is apparent that no
sufficient p‘roof was given of service of the notice of the appeal

D Tripted Indgments for 1890, p. 76,
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cn the resportdent. The notice was sent to the Court of Small
Causes at Bombay for service and was returned with the joint
affidavit of the person who pointed out the respondent to the
bailiff and of the bailiff’ to the effeet that the respondent had
refused to sign an acknowledgment of service endorsed on the
original notice when a copy was tendered to him under section
79 of the Code. 'The respondent having refused to sign the
acknowledgment, it was the bailiff’s duty under section 80 to
aflix a copy of the notice on the outer door of the house in which
the respondent ordinarily resides and then reburn the original
to the Court of Small Causes, with a return endorsed thereon ov
annexed thereto stating that he had so affixed the copy and the
circunstances under which he had done so. No sueh refurn was
made by the bailiff. Nor did the Court of Small Causes make
any encuiry or declaration under section 82. It simply returned
the affidavit and notice to the lower appellate Court without
stating whether there had been service or not. There was,
thercfore, no due service. (Cf. Nusur Mahomed v. KazbdiV;
and Patlu v. Kusaji® ).

We reverse the decree of thelower appellate Court and remantd
the appeal for a rehearing. Costs to abide the. vesult.

Deeree veversed and case renanded.
) 1. L, R., 10 Bom,, 202, (2 Printed Judgments for 1890, p, 76.

APPELLATE CIVIL.

Before My, Justice Birdwood and Mr. Justice Parsons.

FAKIRA'PA (onicivan Prarxtiry), Avrrirant . RUDRA'PA
(or1ciwsL DErExDANT), RRESPONDRNT.H
Civil Proceidure Code (Aet XTIV of 1882), Sees, 26, 31, 3d—dJoinder of Pluintif—

Persons joinily intercsted in a suil—Ofjection jur misjoinder of parties not taken

in the jirsi Couri—Praciice,

The plaintifls were the widow and au alleged adopted son.of ope Irdpa, who
was the uncle of the defendant Rudredpa. In execution of a decree agaimst
Rudrdpa the property in dispute was attached. The plaintiffs intervened and
objected to the nttachment on ‘the ground that the property belonged to Ir-é,pb.
“and nob to Rudrdpd, the judgment-debtor. This objection was dishllgwed.

* Appenl No, 36 of 1890,
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