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• 189S. Balaji A. BJiagavat for respondeni: (plaintiff) :— Under 
section 54 (e) o£ the Specific Relief Act we are entitled to sue for 
an injunction. A fritti can be sold—MancJiamm x . Franshanka7<̂'>. 
There is nothing in tbe present case to show that the yujamdns 
are umYilliug*to allow us to officiate.

P a rso n s , J. -.— This case is distinguishable from E a ja  Krish- 
nahhrd< '̂>. T here the Court would not forc^ ajoshi on uawiiiing 
yajamcins. The yajamdns here were employing and willing to 
employ the plaintiff, but the defendants obstructed him in the 
performance of his duties. W e think that imder section 5 i of 
the Specific Relief Act he is entitled to an injunction under these 
circumst ances. Decree contirmed wjth costs.

Decree confir^ned.
(1) I. L. R., 6 Bom., 298.

APPELLATE CIYIL.
B efore Sir C. F arra n , lii-^ C h ief Justice, and M r. Justice Fulton .

189G. GANGARAM  ( o e i g i n a l  D e f e n d a n t ) ,  A pplicant, v. PUNAM CHAIir  
M arch  2 4 .■ ITATHURAM ( o r i q i n a l  Pl.-vintiff), Opponent.*

Construction— A cts rela tiiij to pt'ocediire— JRctrosj^ective ojjeration o f~ P r a c t ic e  
— P rocedure— BeJcIchan AgrictiUicrisin’ B e l i e f  A ct V I I  o f  1879) Sec. 73f
- A c t  V I  0/1895.+

In this suit the Subordinate Judge of Kariiulla Iield that the defendant was 
an agriculturist, and that, therefore, the suit could not be maintained without 
a certificate under section 47 of the Delckhau Agriculturists’ Belief Act 
(Act X V I I  of 1879). Under section 73 of that Act the finding of the Subordi
nate Judge ni3on the pointwas fmal. The plaintiff appealed, the appeal including 
other points of objection to the decree as well as that with regard to the status 
of the defendant. Pending liis appeal. Act V I of 1805 was passed, which re
pealed section 73. At the hearing of the appeal the Judge considered the 
(ixiestion of the status of the defendant, and held that he was not an agriculturist,
overruluig the decision of the Subordinate Judge u îon that point. -

*  Application No. 1 of 189G uuder the Extraordhiary Jurisdictiou, 

t  Section 73 of the Bekkhan, Agricviltxirlsts’ Relief Act (Act XVII of 1S79)~
73. The dedsion of any Oourfc of first iiistauco, that any person is or is not au 

agriculturist, shall for the purposes o£ this Act bo final.

J; AmeixdiDg Act V I of 1895—
Sections 8, 9, I-i-, 15,19 and 73 are hereby vepc-aled.
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H eld, that the Judge in appeal waa riglit in entertaining tlie question. TIiq 
provisions of Act V I  of 1805 altered the procedure and were, therefore, applic
able to proceedings already commenced at the time of their enactment.

EehJ, also, that even if the General Clauses Act (I  of 1808J, section 6, applied 
to Acts not conferring rights, but simply concerning judicial procedure, it 

, could :^ot affect the present case, as the repeal is not one of the Act itself, but 
only of a section in the same relating to procedure.

A pplicatioit under the extraordinary jurisdiction of tlio Higk 
Court (sections 586 and 622 of tlie Civil Procedure Code, Act X I V  
of 1SS2) against tlie decision of Eao Bahadur Narliar Gadadhar 
Phadke, First-Class Subordinate Judge of Sholapur with appellate 
powers.

The plaintill sued to recover rupees one hundred and forty, the 
balance including interest due on a current account.

The defendant took a preliminary objection tliat he was an 
agriculturist and, therefore, the suit could not be maintained with
out a conciliator’s certificate under section 47 of the Dekklian 
Agriculturists^ Relief Act.

The Subordinate Judge allowed the defendant’s plea and dis
missed the suit. He rejected the plaintifFs application for time 
to produce a conciliator’s certificate.

The plaintiff appealed, alleging {inter alia) that the defendant 
was not an agriculturist.

On the 29fch August, 1895, the Judge reversed the decree. He 
held that the defendant was not an agriculturist^ and partially 
allowed the plaintiff’s claim. The following is an cxtract from 
his judgment; —

“  The present suit -was filed on 14th December, 1893, and was disposed of on 
8th March, 1894. The appeal under disposal was made on lOth April, 1894  
The appeal embodies other grounds for it than that in rcspoct of the statxis of 
the defendant as an agriculturist or otherwise. n appeal on thcso grotiuds 
evidently *lay and lies even now. The Delddian Agriculturists’ Belief Acts,
1879, 1886, are amended by Act V I  of 1895. This Act repeals section 73 of the 
Act of 1879. The amending Act came into force on the 1st M ay last. Section 
73 made the decision of any Court of first instance that any person is or is not 
an agriculturist final for the purposes of the Act. In  the present ease the 
Ivarmala Oourt has held the defendant to bean agriculturistaiid dismissed the 
suit for want of a coixciU itor’s certificate. ^ * The claim here was for Es. 140
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and was Iieard .by a Subordinate Judge of the second class, and no consent 
of tlie parties was obtained by tlie lower Court for the application of the pro
visions of Chapter I I  of the Act to the same. An appeal, therefore, already 
lay from the decree of the lower Court on grounds other than that in respect 
of the status of the defendant, as I have said above.

“ It  is a gen ial prhiciple of law that an appeal newly given by law iŝ  made 
applicable to proceedings instituted before that change in procedip’o is made. 
The repeal of section 73 deprives the decision of ^he lower Court in the matter 
of status of its finality from the 1st M ay last. The present suit was decided 
in the beginning of 1894, but it is not res jud ica ta , since an appeal is made from 
the decree of the lower Court therein. Wliea the judgment of the Court of 
lirst instance upon a particular issue is appealed against, that judgment ceases 
to be res Jud icata iind becomes res sub j i ic l ic e ”

The defendant applied to the High Court under its extraordi
nary jurisdiction and obtained a rule nisi calling on the plaintiff 
to show cause why the decision of the Judge should not be set 
aside on the ground {inter alia) that tlie Judge erred in holding 
that the finding of the first Court with respect to the status of 
the defendant as an agriculturist could be questioned in appeal.

Tvimbalt B. Kotiual, for the applicant (defendant), in support of 
the rule*.— Under section 73 of the Dekkhan Agriculturists" Relief 
Act the finding of the first Courts that the defendant was an agri
culturist, was fnial and could not Le appealed against. The Judge 
waSj therefore, wrong in entertaining tlie appeal. When the 
appeal was presented to the Judge, the Amending Act had not 
come into force. I t  was wrong to re-open the question of the 
defendants status. The Amending Act came into force pending 
the appeal and before it was decided. The Act is not retrospect
ive and does not apply, to pending proceedings— section 6 of 
the General Clauses Act (I'Of 186s). The principles on which a par
ticular enactment should be considered as retrospective or other
wise are given in lu  lie Itatnnsi Kaliauji^^\

MaJiadeo B. Gltavhal, for the opponent (plaintiff) to show 
cause:— The plaintifi had a right to appeal against the decree. The 
amount of his claim was more than one hundred rupees. The 
repeal of section 73 by the Amending Act did not confer upon 
the appellate Court any special jurisdiction with respect to the 
present case. The appeal came on in ordinary course and the

W L . R ., 2 Bom,, 148,
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Judge took into consideration the \jliange then mad.e by the repeal 
of section 73. The repeal merely removed the restriction on the 
jurisdiction of tlie appellate Court. This is purely a matter of 
procedure and does not involve any question as to any substantial 
rig-ht— Maxwell on Statutes, pp. 2Q9, 270 ; SMvram^. KondihctP-'̂ ; 
Shamlnl v. Htracliand -̂'̂ ; Anmul CJiumler v. ISlitai DJioonnj *̂'>; 
Kondi V. G ; Tad'ga\j(i v. Baji Bahajî ^̂ ', Framji v’’.
Matanchand v. liamnantrao^^>.

The order of the Subordinate Judge rejecting oar application 
for time to produce a conciliator's certificate was Avrong. Thus 
an this ground also the decree was appealable. The Sab6rdinate 
Judge ought to have adjourned the hearing for the production of 
a conciliator’s certificate — Nyamiula v. Nanâ '̂>; Fyankaji 
V. Sarjerav^̂ ;̂ Kawab Muhammad Azmat AH Khan v. Mussmnat 
L a i n

Fahea2T_, C. J. :— 'Wq are of opinion that the rule in this case 
should be discharged.

It has been argued that the District Court had no jurisdictiOH 
to ftntertaiu an appeal on the question whether the applicant^ wlio 
was the defendant in the .suit, was an agricnlturist within the 
meaning of the Delckhan Agriculturists’ Relief Act. W hen tho 
appeal against the decree of the Subordinate Judge was filod in 
the Court of the District Judge, section 73 of Act X Y II  of 1879 
made the decision of the Subordinate Judgo, that tho defendant 
was an agriculturist for tho purposes of the Act, final. Pending 
the appeal that section was repealed by Acfc V I  of 1895, and 
when the appeal came on for hearing, there being no longer any 
restriction upon the jurisdiction of the District Court to enter 
into the question whether the defendant was an agriculturist or 
not, the District Court onterbained it and came to the coiiclusion 
that He was not, thus overruling the decision of the Subordinato 
Judge upon that point. This course was in accordance with the

(1) I. L. B., 8 Bom., 340.
(2) I . L. R „ 10 Bom., SG7.
(3) I, L. E., 16 Calc., 420.
(i) P. J-, 1882, p. 15G.
<■>) I. L. K., n  Bom., m .  

B 1270—4

(C) 3 Bom. II. 0 . Hep., O. 0 . J., 4 9 . 
(T) G Bom. H. 0 . Hep., A. C, J.-, 1G*>.
(S) P.O., 1888, p. 2 2 1 .
(f» P. J., 180], p. 2 7 0 .

(*0) L. 11., 0 In. App., 8.
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1896, general rule of law that sitatufes \vlncli effect changes in pro-
GtAif&AnÂ  cedure are in tlicir operation, unless tlic contrary appears on the

Pttnam- of the enactment, retroactive in the sense that the provisions
CHANB, statutes are applicable to proceedings already commenc

ed at the time of their enactment— In lie JR.ataoisi Kalianji^^\  ̂
This rule has already been recognised by this Court in, the case 
of earlier changes in the same Act. An histance will be found 
in 8hkmm. v. Kondiha^-K And the same principle has been 
observed in the case of Ammcl Chuniler v. Nilai Bhoomiĵ ^̂  
recently dccided in the High Court of Calcutta. There the 
circumstances were very similar to those in the present case. 
An order had been made on 7th .Tulŷ  1(SS8̂  from whicli no ap
peal lay. Act V II  of 1888, which came into force on the 1st 
July, 1888j gave an appeal from the order. The Court held 'Hhe 
general principle of law to be applicable that an appeal newly 
given by law is made applicable to proceedings instituted before 
that change in procedaue is made.” See Attorney General v.

It isj however, argued that a different rule must be applied in 
this case by reason of the provisions of section G of the General 
Clauses Act (Act I of 1868) which enacts that “ the repeal of 
any Statute, Act or Regulation shall not affect anything done

* or any proceedings commenced before the repealing 
Act shall have come into operation.-’-’ It may perhaps be doubt
ed whether that section is not confined in its operation to pro
ceedings commenced under an Act conferring a right which has 
been repealed pending the action to enforce it,— as for example an 
Act enabling an informer to sue for a penalty,— and wliether it is 
intended to contravene or interfere with the long established 
principle of law that statutes concerned with judicial procedure, 
unless such operation be excluded, do affect judicial proceedings 
pending at the time such statutes come into force, but however 
that may be, the answer to the argument appears to us to be that 
the Dekkhan Agxiciiiltimsts’ Eeliof Act has not been repealed

 ̂ (1) I. L. E „ 2 Fora., 148. <S) l. l .  B., 1g Calc., 429.
(2 I. L, R,, 8Bom., 3iO, '̂ -5) 10 H. L. Ca.,70i.
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by Act V I of 1895. It is «till iil full operation. An alteration 
only has by the latter Act been effected in the procedure under 
it by doing away with the finality which section 73 imposed 
upon the finding of a Court of first instance as to tho defendant 
being an agriculturist. The repeal of a section in a^ Act relating' 
to procedure does not appear to us to be the repeal of an Act 
Avithin the meaning section 6 of the General Clauses Act. I f  
the change in procedure had been efirected by substituting open 
to appeal” for f i n a l i n  section 73 the argument based on tlio 
General Clauses Act \vould have no ai)plication, but every sub
stitution inv^;lves /.a-i if o a repeal. W e think that the mode 
adopted by the Legislature in effecting the changc of procedure 
does not afi'oct the result. Ilule discharged with costs.

li ule dhckarrjod,
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FULL B E N C H .

Before Sir C. FM'faa, Kt.^ Ohio/ Juaticc, M r, Jiistice Jardhic <iivl
M r, J'udice llanadc.

IB lvA H IM B H A l (oKiGi^TAii PLAi><'TirF)j A p p e l l a n t ,  v. F L E T O IIE B
AND OTHEES (OEIGINAL DEFENDANTS), E e s POJ^DENTS.*

Vendoy an d  2}nivhaser— C ontract to p u rch a se— C onstruction— Q-ood t it le—  
r ro p er ttj in  cantom icnt— M ights o f  Governm ent in  such properti/— C m ira ct 
■makivg no mention o f  Governm ent ricjU s— KrhomUdge o f  p>urchaser— S uit by  
purchaser f o r  specific perform ance or return  qfeccrnest-m oncy— JEarnest-money 
wlien*repayahlc— Amendment o f  p la in t so as to claim refund o f  earnest'-momij 
P ra ctice— JProcedurc.

Oil October 12tli, 1887, the first defendant executed the following agreement 
in favour of pLiintifF with respect to certain property situated in the Poona 
C a n t o n m e n t I  have agx-eed to sell to you . , . hoth niy hungalows de
scribed above, including the sites and buildings togeyior with the conipouuds,

* Appeal Ko. 26 of 1893 under section lo of tbe Amended Letfccra Patent,

1890. 
M ar oh 31,


