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simple imprisonment. The reasons given by the tr) ing Magis-
grate for the conviction were as follows :—

% There ave two counts against the accused,—one that he abused and insulted the
complainant, the other that he intimidated him, The abuses are said to be foul abuses
and fhe intimidation was a threat by the accused to get the complainant dismissed. I
think the first count has not been prove'd, but the second count has been, Ths intimi-
dation hag been clearly borne out by the evidence of Biloba and Bila Dangi. There
may have been hot words between the compluﬁmnt and the sccused asregards the
making of the panchnima. Still the accused has no business to intimidate the com-
plainant in the manner alleged, The defence is not reliable, as the witnesses are almost
sll the tenauts of the actused. Regarding abuses, I think the evidence is discrepant
and it is fmr to acqult the accused, Regarding intimidation, I convict the accused.””

”Awa,mst. this conv1ct1on ‘and sentence the accused applied to
the High Court under its régisional jurisdiction.

_Nci‘rdy/an Vishuu Gokhals, for the accused, referred to Rey. v.
Moroba Bhdskarji® and Rey. v. Alya Dhurma®,

There was no appearance for the Crown.,

Prr Curids:—Following Reg. v. Moroba® and Reg. v. Alya .

Dhurma® the Courb sets aside the conviction recorded against,
and the sentence passed upon, Didd Hanmant D4ni, and directs
“the return of the fine.

Conviction and sentence reversed.
{1 8 Bom, H. C, Rep,, Cz, Ca., 101. 2 Cr. Rul, of 1Tth August 1870,

APPELLATE CRIMINAL.

Before Mr. Justice Javrdine and My, Justic.e Rc’made
QUEEN-EMPRESS ¢, TA'TYA BIN APPA'JL*

Evulmwe Act (I of 1872), Secs 26— Confession~—7Police custody~Jailor in ¢
Native State,

The “custodly of the keeper of ajail in a Native State, who is not a police officer,
does not become that of a police officer, merely because hlS subordinates, the ward.
ers of the jail, are members of the police force of that State. In the abgence of any
suggestion of a close custody inside the jail, such as may possibly occur when an
accused person is watched and guarded by a police officer investigating an offence,
sechon 26 of the Indian Evidence Act (I of 1872) does mot exclude such a jailor
from ngmg evidence of what the accused told him while in jail.

# Comfirmation Case, No, 21 of 1895,
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Tuis was o case submitted to the High Court by C. G.W.
Macpherson, Sessions Judge of Belgaum, for confirmation of
the sentence of death passed upon the accused Tdbya bin App4ji.

The aceused was convicted of murdering one Babdji Guzar at
Benadi, in the district of Belgaum, oni the 28th July, 1894, After
the murder he absconded and was not found for some #me. On
the 24th February, 1835, he was arrested and confined in Kurand-
vad, which is a small Native State nedr Belgaum. Wh ile in jail
at that place awaiting extradition he made two confessions to the
jailor, At Lis trial in the Sessions Court at Belgaum the pro- .
seeution proposed topub in these confessions as evidenco agaist
the accused. For this purpose the jpilor was called as a witness,
and he gave the following evidenece : — o

“ e (accused) twice made astatement to me in vegard to this offence.  Ile was on
each occasion in my custody, X am a jailor and also jail jumidir. T am nof a
policeman, The warlers arve police constables, They keep wateh, accompany the
priaonei’s when they go to angwer calls of nature, and supervise them when they are
at work, They also lock them u‘p at night, I superintending the work, There are
generally £rom eighteen to twenby prisoners in the juil, and there are eight of these
constalles, Theyave under me and not under the chief constable when they are
serving In the jail, I gebmy pay from the Mulki Department, The constables éfficiat-
ing upder me do not perform ordinary police duties, I feed the prisoners and assign
to them their task work. The police constables assigned Lo me as warders may re-
maim with me o month or fiftecn days or any longer or shorter period. There is no
fixed time.” . :

Upon this evidence the Sessions Judge ruled that the con-
fessions wevre not admissible.» His reasons were as follows :—

T am of opinion that the confession made to this witness, and which it is proposed
to put in, is inadmissible under section 26 of the Evidence Act., The witness, who
is the Kurundvid Jailor, is not a police officer, but his cight warders afe police
eomstables, though while serving under him they ave, ib is said, velicved of police’
duties. They are nob, however, relegabed to jail work for auy specifie tinie, and a man
may apparently be o warder one day and o police constalile the next and 1iee versd,
I think, therefore, that thesc warders must for the purposes of scetion 26 e regarded
a3 police constables, It follows that the accused was in custody, {ths of whisth was
police custody, and I think that for the purposes of seetion 20 of the Evidence Act
he must be regarded ay having been in police custody.,  7%e Queen v, Hurridbole -
Chunder Ghose() is in point, If the arrangement in question were in British tersi-
tory, I should hold this view, and I think it must be held e fortiori in the case of a
small Native State,” )

On the other evidence, however, in the case the jury found him. -
guilty of murder, and the Sessions Judge sentenced him to death.

1) I, T, R, 1 Cal,; 207,
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“» On the case eoming on to the High Court for- ¢onfirmation of
the sentence of death,

P M, Mehla-(with 7Vu@mlca (‘apal B/zcuzdmflm) appeared for
the prisoner. .

Réo Siheb Vdsudes J Imtzi’tm, Government Pleader f01 the
Crown, *

Bz;.ansnon, with him Dhondu Pci.nclm'an_r/.]x.'fii'losi.;ar, for the com-
plainant :—The prisoner was not in police custody when he made
‘the statement to the police, and the statement is, therefore, admis-
sible in evidence. The Sessions Judge held that  the jailor is not
g police officer» and yet- excludes the statement. The warders,
who are police constables, were nob present at the time the state=
ment was nmde, the prigsoner bemg in the custody of the jailor
himself. TItis lile a statement made to the superintendent of a
jail in British India. A police officer means a police "offiter of
‘British India. ' ‘ :

P. M. Melia in 1epl5 :—The custody was that of the pohce

saperintended by the jailor. Section 26 of the Evidence Act

applies : see L% Queen v..Hurribole Chunder Ghose

JirpINg, J.: :—Upon the evidence before us, viz., that of the
kepeer of the foreign jail, we must hold"that he is not a police
officer, and assuming that the prisoner, When in that jail at
Kurandvad, was in his custody as-he says, we are of opinion that
the custody ‘of thg jailor did not become the custody of a police
officer, merely because his subordinates, the warders of the jail,
were mejinbers of the police force of the Kurandvad State. There

‘is no suggestion of a close eustody of the prisoner inside the °

jail, such as may possibly occur when a prisoner is watched and

guarded there by the police officer investigating the offence, We )
ave, "therefore, of opinion that, on the materials before bim, -

the, Sessions Judge was wrong in holding that section 26 of the
Indian Evidence Act I of 1872 e\cluded the Jallor from giving
evidenée of what the prisorier told him. Unless there be other

magterial or other objection to admissibility, such evidence should .

be taken, and inquh y made into all the cirenmistances concerning

the nmkmn of the statements, who were pxesent and what the -

9 T T B, 1 Cal, 207,
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contents were, ‘and of course the date. The Sessions Judge should
take the evidence of the jailor, and any other person present, and
the prisoner should be allowed to question the witnesses, and tu
call any witness whose -evidence can be procured without un-
reasonable delay or expense, and who can testify asto what occur-
red at thetime. The evidence should be certificd to this Court as
soon as possible, and within three weelks.

- -

APPELLATE CIVIL.
Before M Justice Jardine and Mr.Justice Ra'nade.
GANGA'RA’M CHIMNA PA'TEL (onraryar PLATNTIFF), APPELLANT, o
Tre SECRETARY or STATE vor I’\IDIA ¥ COUNCIL (omemu,
DEIE\'DANT), RESPONDENT *

Possession~Declaration of title—Ruit by person in possession for claclrzmhon of .
“tille—Burden of 117ooj——IJLulmwe—Twllzu'e (fp?az,ztllf to jn'ovezzﬂe—-No evi-
dence of defendant’s title —Efftet of plaintiffs _possr.sszou-—Plaz:zt-—PMJer for
general relief—Practice—Speolfic Relief det (1 of 1877), See, 42, .~

The plaintiff who was in posscssion of certain landl sued for a declaration that the
defendant had no title to it and that it belonged to him,  The plaint also con baindd &
prayer for general velief At the trial both plaintiff and defendant failed to prove
any title to the land, bus the plaintiff proved tha he had heen for teu yenrs in po%ns—
sion and had built a shed on it.

Held, tlmj; no declaration of this plaintiff’s title conld be made H hut‘

Held, on'the authority of Tsmdil Ariffv. 11la7mngmli 'G.ILO%S‘ﬁ(l);' that the plaintiff
was lawfully cntitled to the land and to the shied ghervon,

ArpEAan from the decision of A. Steward, District Judwe of
[\hdndesh, in Suit No. 1 of 1893, - :

Suit for declaration of title. Thc plaintiff sued the Secrctary
of State for India in Council for a declaration of his bitle
to a piece of crrounrl with a cattle-shed on it Situate in the
village of Juwardi, t4luka Pichora, in the Khindesh District,
which plaintiff alleged to be his ancestral property and also -
to have been given to him by his uncle Fulji. The plaint stated
that the patel and the kulkarni of the villago had submitted a
report to Government stating that the said ‘piece of ground be-

* Appe'l.l No. 139 of 1894.
(1. 44 R, 20 Ing, Ap., 99,



