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®m* ' APPELLATE CiVIL. ’ . ‘

JBcfore Sir C. Farran) Kt., ChiefJusiice, and 3Ir. T-iistice Pcfi’sons. 'l

*« CHINAVA AND ANOTHEK (ORIGINAL D eTENDANTS Nos. 1,AKB,2), APP£L- '1S9S.
IAKTs,-12. BHIMANGAUDA (original Plaintiff), Eespondent-.** lehrna/-i*'-24.

T'atandur, icJio is a—J?erson liuvhiff cm hereditary interest—Hereditary- interest,.
%-hat is—Hereditary Offices Act {Bom, Act 11l of 3574'J, Secs. 4 cmd 5(1) !
—Amending™Act {Som. Act T-~0/1886), Sco.2(").

Giri‘apa by liis will deyised «all liis i”~roperty, 'whicli was vatan proi>erty, fom
* "Venkangaxida, a distant cotisin. The plaintiff as the iiearest lielr of Giriapa

* Second Appeal, No. 357 of 1893.

0) fc'ectioiis 4 and 5 of tlie Bombay Hei’editary OfBccs Act (Bombay Act
1 8 7 4 ) ,
4. *“ Hereditary office ” means every ofRce held hereditarily for tlie pcrforinanccfef , %
mduties comiectcd witli tlie administration or collection of tlie public revcniic, or with m
the village-polioej or with the settlement of boundaries or other matters of civil
adminstratioii; - T «
the expression includes such office even where the services origiually appertaining,
to it have ccased to ho demanded; ;

the vaj,an pro”ieity if any and the hereditary office and the rights and pvivilcges
attached to them together constitute the vatan, r

“ Yatandar ” means' a person having an liercditary interest in a vatan ; it iiidiides
a person holding ratan property accj®uircd by him before tin?introduction of the- Eritijh
Government into the locality cf the vatan, or legally acquired subsegx-fciifc to ffiich in-
troduction, and a person holding* such property from hiin by inlicrltancc ; it includes
a person achptcd by an owner of a vatan or part of a vatan, subject to the ccnditioua

spocified'in sections 33 to 35. - %
* * *

>
5. (1) Witliout the sanction of Government it shall not bo competent :

(a) to a vatandclr to mortgage, charge, alienate or lease, for a period beyond the term N
of his natural life, any vatan or any .part thereofj or any interest therein, to or for the

»heuelit of any person who is not a vatandilr of the same vatan ;
»

(1) to a repi’esentativo vatunda% to mortgage, charge, lease or alierate any right with
which he is invcstcil, as such, under this Act. » -

(2) In the case of any vatan in respcct of which a sei’nee cojnmtilation sotik'incnfc w
has Jjeen efCected, either under scction 15 or before that section came iuto_force,
claiisc (ff) of this scction shall apply to such’vatan, uijjess the rij*ht of alienating the

Tataa witliout the sanction of (.Tovernment is conferred upon tliu valanddrs 'bytho . *e
terms of such settlement or has been acquired by them under the said terms.
(2) fection 2, Bombay Act V of IPSG :— , n A |
2. Every female mendser of a vatan family other than the widows of the last male AN

'Owner, and every ixrson claiming through a femalej shall be pcstpcnced, in the order o
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1S96. claimed tlie property, contending that Venkangaiidft Lad not an* “hereditary
CniNAVA interest ” iu the vatan within tho meaning of section 4 of the Bombay>'*HoTedi-
T.- 'tary OficQ= Act'(HI  187-1%> not a “ vatandar ” capable of J;alcing”™
Bni-iﬁrA”D& nnder the will of Giriapa within the meaning of sectioli 5, and that the will of
- Oiriapa was, taercfore, inoperatiye. ) [ , -

Held, that Vonkaagauda had not “an hereditary interest” i%a the vatan,
*Nihd that the doviso to him was, thsrefore, iaVperativo.. The expression iu
section 4, “ persons having an hereditary interest in a vatan,” mep.ns persona
"having a present interest’of an hereditary character in the vatag, and does nofe
minelude persons,who may liave a successsionis however remote. ' “ Heredi-
tary interest ” means an interest acquired hy intei‘itance as distinguished from.'
an interest acquired by purchase, gift or other modes of acquisition.
Secoi~d appeal from tlie decision of J. L. Jolin.ston, District®
Judge of DLarwar. ’ _ ’

* The plaintifi*, who claimed to be the heir of one "Giriapa, tho
edeceased husband of the first'deiendant. (Chinava), sued for a
.declaration that the second defendant had been invalidly adopted

" by the iirsb' defendant (Chinava), she .having no authority to
rnake’tlie adoption. The parties v/ere Jains.

The defendants p le a d e d alia) that plaintiff was not the
heir of Giriapay but that in any ease he could not succeed, as the
mproperty was vatan property and he had forfeited his portion of
the vatan, thereby ceasing to be a yatandar qualified to inherit.

At the hearing it was" proved: that Giriapa had Jeft a will
mwhereby he had devised ail his property to one of his relations
named Venkangaudaj and had forbidden Ills widow, (defendant
d&So* 1) ta adopt without Ycnkangauda’s consent. The plaintiff
-contended that as *to vatan property at all events the will was
invalid.

The Suhordii;*ate Judge found tliat the adoption of the second”
*defendant having been prohibited by Giriapa was invalid. Ha
lield.also flmt the plaintilf having forfeited liis shave of tli®
,yatan property was no longer a vatandar, and was, .tjierefore, 6t
entitled to succeed to Giriapa”™s vatan property.

snocessioy to any vatan, or part tlicrcof, or interest therein, devolving by hilierltanco
after the aafcc when tliis Act comes into force, to evcnry male member of the family
. quaTiCod to sucb vatan, or part tlicrcof, or'iiitcrest therein,

The i'nterpsfc of a widow in any vatau or part thereof sliall bo for the term of her
life or until her marriage only. *.
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As, however, Girlapa had left other property (not vatan) to *

swhich the plaintiff ~light ‘succeed after the death of the widow

(defendfint No. 1) the Subordi“nate Judge passed a decree declar-

'ing the adoption of defendant. No. 2 null and void as against the

plaintiff, . oA
TheMpi~trict Judge confirmed the decree.

The defendg,nts filed a sccond appeal in the High Court.

[ The High Court (Saijgent, C. J., and Fulton, J.) held that_, unless
it was found that the plaintiff was entitled to somfe of the pro-
perty left Thy-Giri'apaj the Court ought not (as there was no
other special reason for making it) to make any declaration as to
the validity or otherwise of the adoption of the second defendant.

» AS to the plaintiff’s claim to the property, G-iriapa had left all
liis property to Venkangauda. As to such part of it as was
npt vatan, no question could’arisG between the parties to the suit.
As to such part as was vatan, the validity of the devise -would
depend on whether Venkangauda was a vatand”ir at tfie time of
the testator’s death. |If he was not* thon the devise would bo in-
valid, and the plaintiff would be entitled, unless ho had ceased
to be a vatandar at the time of the testator"s death. The Higli
Court, therefore,-sent back issaies on both these points.. The
following was the interlocutory judgment.—

“ 1t Las beon argued bgfore us on fiiis sccond appeal tliat a suit would lie for
a’declaratory dccrce setting aside tlic fiUegod adoption of tie defendant No. 2
quite independently of any claim by tlie plaiHtifE ta property. The caso aJ;
Kalova v. Padapa™'> has been relied on by tlie plaintiif, Thore the eon
ssouglit to impoach tlie adoption, andtbo Court hold tImt he*w‘as entitled to do so,
as it would.enable him, if successful, to obtaip an ininnctiou agaiiist any
int-orvontion, by the alleged adopted son iu the porforiaarico of tho and

othsr ccrenionies.; Howovor, fimongst Jains, to -wldeli easto the parties belong,*

thoro are no Slg-dxTh or Other religious cetCinonfes of any dcscriptioji, and ns iiy
other special reason has been assigned for secoMng the deelaratfon ixi the present
Biiit, we do not think that in the absence of any projerty the Coxirt ill flio
c-xi3rciso 'of its discretion ctight to make a d,eelg"ECtifei\.

« As tho‘tcstator gave all his pyope”l/'by his 94\ll to Venkangauda, no question
could arise between the parties, at any rate in regard to property’otlior tliau

Tatan property. As to the latter, tho validity of the alienation liy'will to
N % * o

«*, d)1.L. E.,1 Bom,, 248. ' ] * A
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'Venkangaudatwonld dopond'tinder tlie Yatandir Act on lus "being a vatanditr
at tlie time of Giriapa’s death.

“ Asguming tliat suclidevis3 'nould not pass tlio property to Venlcangaiida, tliera
still remains- the question whctlier the plaintiff -~otild inherit snch.property in
mview of the defendants’ contention tliat the plaintifE had forfeited his right of
inlieritanee. "Wb do not think that either of these questions has heen sa™isfacto-*
lily dealt witli hy the Ooiirt below, and, tharofore, it will he necessary to send
down isKTies for that purpose.

“ Asto tha validity of defendant Ko. 2’ adoption, asfiuniing that ])luiuti.[T; can
impugn it by this suit, wo think the decision of the District Court is correct.
Tiie law is well settled, as laid down hy Sir M. Westropp in Bayahai v. JialaW,
that if the implied authority- oStho wido\v to adopt is rchifttod by aii express
Tofusal on the pait of the Imshand to allow his widow to adopt, the adoption by
her is rendoi'ed invalid. In this case Giriapa by his will distinctly forbids hig
wi-dow to adopt without the consent of Venkangaudn, which has never been,,
obtained. We must, therefore, send down the following isstios

“1. Wr'hetlier Venkangaxida was not a vatandar of tho'vatan at the time .of
Giriapa’s death ?

‘@2. If.that is answered in j)laintiifl:’s favour, then, whether the jdaintill: waq

pKcluded by the forfeiture of lus share jin 1834 or otherwise from iiilieritixig; thci
vatan from Giriapa? , '

“ The CBWH of proving that he was not a fatandir to lie on the plaintril;.

“ The onus of proving tlie soeond issue to bo on the defendants,*

«**“ |f the findings on thoKe issues determine that the plaintiff had ;i locks dandt
in rcspact of the vatan, then tho decree sliould be conlirrned ; if not, the dcerea,

p’ftintiir. Fresh evidence may .bo taken.”

On thei, first issue tlie District Judgc found in plaintiJFs lsavo™Y,
viz., that Vcnkanofauda -was *not a vatanddr, and on tliG second
issue ho found that the plaintiff was not precluded liy .forfeiture
fruru inheriting the vatan property.

* Tlie defendants again appealed to the Higk Court,'which ao'ain
remanded tho caso to thO'District Court for a finding oi» the firsfc
of tlie issue.s, dircctiiig him to consider whether Venlvangauda
m a member of this vatan family oi' not, aud whethe» if he bo,
he has ‘an hereditary interest in tho vatan.” so as to constitute
him a vatandar within tho meaning of the Act.’?

<) 7 Bom. Il. C. Rep., App:nllix I. **

*
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The Disiricfc Judge found that Yeiikangauda was not avataii- 3896.
ddr of ilie vatan at the time of Giriapa’s death within the moauing GiiijrAVA
mEsection 4 of Bom. Act |11 of ISYA4. BnmAK-

The defendants appealed to the High Court. GAdu
> &OI™M(with Shivram V. BkamlarJcar) for the appelhuits (defend-
ants) :—Tlie Judge was wKong in holding that Venkangauda was
not a vatandar under section 4 of th.c Vatan Act., No doubt
his relationship was distant, but we contend that any member of
.the vatan family who might, po&sibly at any future time, inherit
a share t)f the vatan has an hereditary interest in the vatan and
Is, therefore, a yatandar within the meaning of section-4. The
term hereditary merely implies the death of a prior owner. It
tloes not necessarily imply lin®jal descent.® Collaterals can come
in.  The circumstance that Venkangauda’s ancestor’s share in
the vatan' was confiscated, wot*ld not debar him'from inheriting-
Oiriapaganda’s share either under his will or independently of ib.
Section 56 of the'Vatan Act is applicable to the present ease.

IWverarUijNaraijan G. ChandavarJcar), for the respondent
" (plaintiff) .—It is only a person with a present interest in tlic
property whc) can be regarded as having an “Hiereditary interest
Aln "it, such as ;s6ns® grandsons, eljneal descendants” &c,. The
.meaning which the appellants seek to attach to .the -expression is
I"’io.o vague and broad, a.ud it is not warranted liaving regard to
whe object with which the Yatan Act. was passed.

P aniiaN;j.C, J, —As wo substaHtiaIIy agree with the District
Judge in regard to the meaniilg to bo ascribed to the expression

vatand.ir” as used in the “ Bombay Hereditary .Offices Act™
(111 ot* 1871) the question raised by Mr. Inverarity as to Veu;r"
kangailda not being entitled to succeed to the vatan under jilie
will of Giriapa being resJjidieata will not arise.

section's of the Act prohibits-a vatandar witliout the sinctioii
mf Government from selling’, mortgaging, or otherwise-ajienating,
or assigning' any vatan or parl® thereof .or interest tslierein  to
any person net a vatandar of the same vatan. /' The mwill of
Giriapa in favour of Venkangauda will, therefor*fbe inoperative
in so far as the vatan property is concerned, niiiess Venkangauda
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1890. is a vatanclilr of Giriapa’s vAtan within the meaning of the Act;
ikata  and tHe plaintiff, as the'nearest lieir of Giriapa, will in that casa
Eh'gﬁl\l— siiccced up'On the death of Gfriapa’s \vido™v. “Vatandar™ by
gattda. section 4 is defined to- mean a person hdving an liereditary
interest irrta vatan.” It has not been contended before us that
this definition does not apply to the alienee vataudar “inentioned"
in th'orStli section, or that a devise will of the whole vatan-
 does not fall AAnfchinits scope. So tlie question for deterniinatioii
iIs, whether Venlvangauda, who is now found to be.a distant
cousin of the late Giriapa” being descended in the male line from e
the same common ancestor Giriapa™ (see Exiiibit <87) had when e
the will of Girin,pa can”e into force by reason of liis consang’uinity
to tlie ‘leceased and his descent from a common ancestor "an *'
hereditary iutereet” in Giriapa’s vatan.

Tor the appellants it is argued that‘any one who 'is in the.
direct line of lieirship to the original vatandar ancestor or can
possibly be an,lreir'io_the last vatandar has an “hereditary in-
terest”—an interest by way of heirship in the vatan. Heredi-
tary interest mccording to. this contention is equivalent
sizies siiccessionis however roinote. |t wCuld embrace'hen-,in tho-
female as well as in tlie male line. This interpretation in our;.
opinion .gives.far too wide a ipeaning to the expression, and ono*

. Avhich, we think, the words do not>-logitimately bear.- « It is ‘not
correct cither ijnder English or Hindu law to speak of the remote*/*
expectation which a collateral kinsman has of succeeding to'an;
estate as an interest in the estate. A collateral relatioir has rc”

terest in the vatan of the pre~sent holder.  Besides,' althou<>'li
there is no preamble to the Act, it is impossible to read'its
‘everal s'ections without seeing that one of its main objects is to
=) the vatan property intact in the same family, an object jvhicli-
"1 bo readily frustrated if alienation in favour of a person
line of*lieirship wore permittecb A field mortgaged
in tbo-p the son of a daughter passes as completely out*of the

Dr sold £ ™-ero alienated in favour of a complete

vatan'faiigpi®™Qgrairimatioal objection and, though in
e stranger. = same argument founded upon tlip- object of tho

lesser degree, extending the expression to all members of the

Ac€, (Mist agains-gMAMIN (section 2) includes each of tho braij>clic8-
vatan “ family



TOL. XXL] BOMBAY SERIES,

t£the family descended from an original vafcandar. If, too, “here-
ditary intferest” is read as equival'eiit to ‘Hiope of succession
there would be no warrant for limiting its operation to the mem-
bers of the vatan family.

T]ie ordinary grammatical meaning of the phmso  persons
having 'an hereditary interest in a vatan is, we think, best
observed, and the object of the Act is certainly advanced by con-
fining it to “erson” having a present interest of an hereditary
character in the vatan. In this sense it would include all tho
co-sharers for the time being in the vatan estate and probably
also the sons® of co-sharers, who, according to the principles of
Hindu law, by birth acquire an interest in their fathers’ ances-
stral property. “Hereditary interestw ill, thus interprefced, mean
an interest acquired by inheritance ” as distinguished from an
interest acquired by purchase, gift, or other modes of acquisi-
tion. In this sense, subject to the qualifications and explana-
titos cpntained in the fifth clause of the fourth section, we are
of opinion that it is used in the Act.

The* result of these protracted proceedings will thus be to esta-
blish the title of the plaintiff in the event of his survivino* tlio
widow of Giriapa to succeed to the viitan in preferenci? to tha
defendant. ."We confirm the decree with costs,

Deeres confivmed.

APPELLATE CIVIL.

Be/orc Mr. and 3fr. Justice Hanade.
pan IT LAKSHMAN MASUEEIVAK (or.iaiNAL Plainthtf), AI>rBLILAVT,
». AHPURNA AKI> OTHERS (ORIGINAL DEFENDANTS), EKSPONDE.XIS *

O/ redemptionfrom one'
-fj it— Adverse 2ZzassBsian of mcrUjagee against true owner 0/

| tliealJsenoe of miy act showing that the mortg»geo is asaei-Imgr himaclf

™ |t the owner of the equity of redemption, his possession is not adrerso

W u,t the tatter as regards limitation. The more assertion of his olaim hy

the mortgagee ~-oaU not affiect the right of the real owner of the equity of
* Second Appeal, No. 4SG of 1895.
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