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O E IG IN A L CIVIL. . .

P U L L  BENCH.

JBefore Sir C. Farrav^ K t., CJtief Justice,-Ilr. JnsLice 8irac7iey~ 
and-Il7\ J%tstice JS. Tt/dhji.

3fcf;7, , ■ -F E E K A jr D E Z  a k d  o t h e u s  (P L A .iN iip rs) i \  l lO D K IG T J E S  a n d

A v .g v .s i 20’ * OTJIEKS (D E ruN iU N T S ).* *

, C ivil P i'oced w s Code [A ct X I V  o f  See. ZO— Pc)nni$si,on o f  Court—  
JLcave o f  Court ichen to le  g iven— P ra cticc— Frocoduro.

Tr ,1 Miit Lronght ur.cler scciion £0 of tlie Ci,Yll Procodiire Code (Act X IV  of 
1£S2) tlie pcirnisi5ion of tlio Court,required bj" tliat saction may bo given subse- 
( îicntly to the fiUng of the suit. . * . •

l?EFE{tENCE from cliamhcrs.

Tliis suit Ŷ̂ ls filed ou tlic I7tli Deccinbcr^ 1S9G, by tlic plaint­
iffs, wlio described themselves in the title ol:'tlie as ^̂ tliQ

, i ’abriqueiro and Wardens of the property of the Chiircli of 3ST.
S. de Salva^aOj on bcbalf of tbemsc-lves and all others the parish­
ioners of the saicl church.”

Tho suit vras brouglit against the Vicar .of the said cliurch, 
*. ‘ the Ei,shop of Daman and others to have certain funds and pro-

perfies declared to belong to the pavi.'shioners or congregation of
• • the said church; &c.̂  &c.

On i.thc 14th Juno_, 1897, the defendants filed their written 
. ■ s.atement in ^Yhich they contended {ivtcr alia) that tlio suit'was 

not-maintainabla without pcrniission of the Conrt under section 
80 of the Civil Procedure Code (Act X IV  of 1382)^ and that tho 
•requisite permission had not been obtained by the plaintiffs.

On the 29th .Tul3% 1897, tho plaintifEs toobout a summons call­
ing on the defendants to show cause why the Coiirfc shouFd not 
g,n'c permission to tho plaintilTs (if such permission be necessary) 
un^r section 80. of the Civil Procedure. Code (Act, X IV  of 1882) 

*to ‘prd^ute this' suit on behalf of all parties interested in tho 
KuhjcctniiTfl^ î of the suit  ̂ and. Vvdiy the Court: should not gi?b 
notice of the m^tution of this-suit 'by advertisement as provid-i 
od by the said: sed

' . N .X’\  ̂ult -No. CG7 o£ 1S9G.
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A t the hearing loe£oi»e the Judge in chamber it was contended* 
on* behalf of the defendants'that under section 30 the permission' Fersakoez ■- 
of the Court must be given before or at the fiHug of the plaint and êodeigxtes. 
■could not be given subsequently^ and that the Judge in chainb&r 

'2iad*uo jurisdiction to make the summons in this case absolute.

'*^Mac}^herson for defendants showed cause :— The suit is brought 
•under section 30 ©f the Civil Procedure Code (A c tX IY  of 1S82), 
Ijut leave to sue should have been first obtained—Jan A ll  v. Atawur 
MulwiuitP-^Jan All v. Ram ; MaJiarajali o f  ^urdwan v. '
TarasundarPK' Leaver cannot be granted afterwards—Liciif un- 
mssa v. Nazinuî -̂ '̂  ' Dfiunpui viFares/i Chandulal v. Awad
l>m Umar Sultan'^-‘ English Judicature Act, 1875; Order X Y I ,  

■Rule. 9 ;  Order X V III , Eule 2 ; Olavh v . ; lIuntY. Wors-
fo U W \  . ’  -  .  '

;  Lang (Advocate General;) for plaintiffs in support of the sum­
mons :— The Gourt can give the required leave when it js applied 
for, just as it can add parties. In  effect we are applying to add 
parti'es— section 32 of tli€ Civil Procedure' Code (Act x f v  of .

IFira Lai v. Bliairon' '̂>. The acceptance of liho* plaint. 
was sufficient permission to sue. ' ‘
• • ’ 

-Eaee,an  ̂ C. J. :— la m  of opinion that the Judge beloT/- had 
power to make this .summons absolute. Under the,old C h a n -' 
eery practice it^was not necessary to obtain leave before the trial. 
The question was considered at the trial, and if the suit was nob 
properly brouglit it was then dismissed. That was the pr?lcfcica 
at first'introduced.and .prevailing in these Courts and it was sub- 
sct|ucntly- Enacted in the Civil Procedure Code.

•__ »
The' question raises no point of jurisdiction, and there'is noth- 

3ng which ulakos it essential that leave shoirid be ’'given before 
the filing of the suit. It is a point analogous to that of adding 
of parties. It is clear that where-a suit is defective _as to parties 
the*H;quisite parties can be added after suit filed.

<J)9Cal.‘L .R ., 433, atp.413. (5) I. L. 15., 21 Cal., 180.
(■2) I. L. R ., S Cal., 32. (C) 1. L . R,,_21 Bbm., 851.

,<3> I. L. E., 9 Cal., 619 at G24. (7) 3 1  tlh. D., 68.
C-lv I. L. II., 11 Cal ,33 . (8) (isSG) 2 Oh., 224.

, (9)1. 5 All.; 602.
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isor.. No doubt the proper course is to obtain leave before suit fileclj.
• i ’EEKAiTDiiz' 'bat there is nothing to show that  ̂if this is not done, the omission 

cannot be supplied. The Civil Procedure Code itself does not make 
it necessary  ̂ and after all it is that which must be our guide.,

•  ̂
Stracttby^ J. :— I am of the same opinion. No doubt^the word 

‘■'̂ sue ” us&d in the section includes tlAi whole suit and. every- 
thing done in the suit  ̂audj therefore^ seems to»imply that leavo 
fihould be given before anything done in the suit. But there is 
nothing to indicate that when that is not donê  the matter should 
not be set right on the earliest occasion afterwards.

Some sections in the code which rccjuire leave to be given ob­
viously imply, that, if it is .not given before suit, it cannot be given 
at allj and the suit must be dismissed. But I do not think that is 
the case in suits coming under section, SO. In such cases thô
defect may 15e remedied at the earliesb moment.

* ..

•B. TyxUiji, J. ::— I have little to add. I have taken the same
yiew ^from the first. It is really a question of adding parties.

. On a former occasion in a case of similar,character-I have {.tddcd
• membdl’s ,of a caste botli as plaintiffs aiid defendants. Tlu^ case
is not exactly the same, but I think the principle to be applied is
tlie same.

In eonstrning section 30 we must look to see if the jurisdic­
tion depends on permission only j clerfrlry hero it does not. In tlio 
case oi-ChanduJal v. Awad Ihi Umar decided by Strachey,

the suit was against a foreign prince. Such a case is on a 
different footing altogether. Primd 'facie tli0 Court had no- 
jurisdiction in that case. ’ It had none at all̂  but for the pcrn'fts- 
sion given. This  ̂however, is a provision dealirjg merely with the 
most convenient way of bringing the proper ‘parties befoi’c the 
Court and has nothing to do with jurisdiction. The interests of 
justice require that the Couit should have such a poweir as w g  

are asked to exercise here. - . •
» ■

Suimnons ahsolnic  ̂
Attorneys for the plaintiffs ;— Messrs. JAil'le awl Co.
Attorneys for the defendants; —Messrs. Da^Mary anil, Fereircu
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