
W e rcvcKsO the order. If, liowe/er, tho applicaixfc lias actually . 
baen dispossessed under that order, his remedy to rccovcr pos- 
se.4sion i*s, as pointed oafc in Kasanl Sahoh v. by suit
either before the Mjlmlatdilr.or in a civil Oourfc.

W e  give applicant his costs iii this Court.
Order reversed.

(1) I , L. E.., 33 Boui.,552,
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APPELLATE CIVIL.
B efore  S ir F<.irsan, K t., C h ie f Justice, and M v. Justice P arsons.

B H A T J  AND OTHERS (oEiarNJ.L D b i 'E n d a n t s ) ,  A p p l i c a n t s ,  v. D A D E  • 

K R I S i liS r A J I  B H A j3 r V I  (o E iG iN A i P l a i n t i f f ) ,  O p p o n e n t /^  

Mcfmlaiddr—Jurisdiction—Remedy aa leUccen jo in t oionerSt 
• ,

In executicSn of the dccveo obtained in 1886 in a civil Court the plaintiff and tlio 
defendants ’ /era put into joint p«ssessiou of cerlain laud. The plalutifH snhscqucntly 
brought this suit iuihe Mdmlatddr’a Court to. recover possession of tho said land, allc; -̂ 
ing that the defendants by taking ct»coanufcs fi‘oin trees standing’ thereon had dispos
sessed him of the said land otherwise tUan by due eoursc of law. Tho Milnilatdilr held 
that tho plaintiff had been thereby dispossessed, and passed a decrco ordering tho 
dofendsnts to Toliver up possession of tho land to tho iilaintixB,̂  together with tho tvoc-a 
growing thei'oon, . ■. .

* H eld, that tho MAmlatdi'ir had no jurisdiction to pass tho decrcc. Tho Civil Cour'fc had 
-passed a decrco giving.the parties joint possossion of tliO lancT, and tho Mdmlatdar had 
no jurisdiction to override that decisioil and to x̂ lace the plaiuti££ in exclusiv'c posses
sion. By tho docrec of tho civil-Court they wei’ô  dofcormincd to bo joint owners, and 
the remedy in case of 'unequal possossion or talihig- of. produce was a* suit for an 
account or for partition.

A pplic.vtigf under the extraordinary jurisdiction of tho lii^-h 
Court (section C22 of the Civil Procedure Code, Act X I V  of 1*882) 
against the decision of Rao Saheb M. S. Yinekar, Mdmlatdar of 
Mdlvan in the Eatn^giri District, in a possessory suit' under th e . 
Mdmlatddr’s Act (Bombay Act I I I  of 1876).

The plaintiff sued the defendants iia the MarnhUdar’s Court to 
Tecover possession of certain land, alleging that the defendants 
had dispossessed him otherwise than by duo ‘course of law by 
takimg coco.anuts from certain trees standing on tho land qn‘ fcho
■ 30th June, 1896. *

• App’ -’catioa Xo. 243 of 1893 under the Fxtraordinjirj J-nrisdlctioa.
1)1270— 1 " ■ * . ■ . . '
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liJarclL



N

]£90. ‘ The : defendants replied th&t under a decree id 'Civil Suifc
‘ Bĥ ct . No. 571 of. 1886, to wliicli the plaintiff was a party, they were
, d1'd3 ill the year 1S88 put into possession of tlie land in suit jointly

K^isiwaji. .̂ rith tlie plaintiff, and that they had bt;cn in enjoyment, of the
* * - said’ land and its produce ever since.

The-Mamlatdar passed a decree directing the defeiidanls to 
 ̂ deliver up possession of the land together with trees standing-

thereon to the plaintitF, holding that the defendants had by taking- 
the fruit of the trees disposs§,ssed the plaintiff of the land.

The defendants applied to the High Court under its extraordi
nary jurisdiction and obtained a rule nisi to set aside the decisioa 
of the Mamlatdar, contendii\^ (inte)' alia) that the Mclmlatdar had

* no jurisdiction to make a decree against the applicants (defendants)
.  ̂ 'contrary to the order of the civil Court in the matter^ and that

joint possession of the whole ihjlidn having been lawfully delivered 
to th^ applicants, they had much right to enjoy the thikQu and 
to. take the fruit of the trees growing on it as. the opponent 
(plaintiff) himself.

j\Janclisliali / .  Talcyarlihan appeared for the a.pplican|is (defend
ants) in support of the rule ;— \7c rely on Ilagmb Manil'ch.ahd v. 
Vithal valacl llarî '̂> j Mahadaji Karanclikar v, JIari JJ. CInkiie^~\.

GhanasJicm N, KadUarni appeared for tlie opponent (plaintiff) 
to shovr cause : -  The Manilatdar’s order is correct. Plaintiff arid 
defendants are co-parceners and they are in possession of different 
portions of the thikdn.

Pahsoxs, J. :— The eflecfc of the decree.in Suit No. 571 of 1886 
when executed, as it was on the 30th October, 18'SS, was to place 
the parlies 'in joint possession of the property, the siibjett of' 
that suit. T h e  IMamlatddr has entirely .overl(X)lsed this and has 
assumed to himself a jurisdiction to override that decree ând to 
place the plaintifi' in exclusive possession of the land in dispute, 
together with the tree.s standing tliereon.' This ho had no juris- 

. -dic.tioii to do. The rights of the parties must bo held to be. 
 ̂gover-flcd by tho decreei J3y it they arc determined to be joinfe 
owners, and the remedy in the case of unequal'possession or
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taking of produce must bd remecKed by a suit for account or a 
‘ suit for partition. la  such a case the ]\£amlatdar lias no jurisdic
tion; to interfere. Tlie exercise by a joint o^Yner of tlie riglit lie 
has over tlie joint property is not a dispossession of the other 
joint owners.

. W e nialce the rale absolute, reverse the decree, and dismiss 
plaintilf-’s suit with costs throughout.

‘Rule made ah solute.

OHIGINAL CIVIL.

■ B efore  M r. Justice F u lton .

Y O X O S U K E  M IT S U E  axd  'ANOTHEa'(PLAiNTiPFs) u. OOICERDA  
IvH E TSY (DErENDANT).*

. Costs— H.'i(jht o f  successfu l fla in t'v ff to  costs— Tla,intiff reco'6cr'm(j less than  
Ms. 2,000— FresicU ncy Sm all C iu se  Court A U  ( X V  o f  1882), Sec. 2 2 —  
j4.mejulinff A.ct ( I  o f  1895) — G eneral Clauses A c t  {-[,cf IS'38), /S'ec. 6 — Coit~ 
struction— P ractice— JProeed ure.

In tliis suit tlio plainfciifs recoÂ ered a total .jxim of Rs. 1,907 from the dof»Tida;ifc 
for breacli o£ contract. The suit was broxiglit in 189-1. It was contondod for 
tho defendant that saction 22 of the Presidoncy Small Cause Cousfc Act (X V  .ol; 
1882^", which was in force at tlie date of the institution of the snit, nppliod-to 
the ease, atid that iiudor that section.tho plaintiffs althongh suecossfid -wej-o not 
•entitled to their costs. .

HeM, that the-plaintiffs "wor̂  ontit!od to recover costs. The poAver to award 
costs is derived entirely from Acts of the Legislature, and in making tJic aAvai*d 
tho Court cannot base its decision oil provisions which have boon repoalcel and 
are no longer offect'iva at the time its order is passed. . '  •

H old , alsD, that section 6 of tho General Qausos Act (E of 18G8) did not apply 
to this ease. . .

m
Jsmail v. L eslie  Ci) not followeJ..

T h e  plaintiffs, who were residents of Tolcio in Japan, sued by 
their agent in Bombay to recover from the defendant two- sums, 
mz.i Es. 129-14-7 and lls. 5,835-3-5.

The first sum (Rs. 129-l-J;-7) was alleged to be due in respect 
‘ of a •consignment of cotton .made by the defendant to the plaint- . 

if£s, the sale of which did not realize suffi.cient to cover the’amount ' 
of the-bill drawn by the defendant against it.

' • * Suifc'N&. 1S7 of 1S94.
. (J) I. L. R., 24, Cal, 399, * .
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