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to the decisions such as Harilcd v. Franvalavdas^ '̂*, •which restricfc 
the widow^s dominion over immoveable property inherited from 
a husband.

As the Assistant Judge has found as a fact that the houses 
-never Were the property of Tulsidas, there is no reason for 
requiring a*finding on the issue as to the special custom of the 
Bhargava Brhdman caste alleged by the plaintiff whereby he says 
a sister’s son is treated as a nearer heir than relatives connected 
by descent from a remote common ancestor such as the defendants 
Nos. 5 and 6. The Court confirms the decree with costs.

Decree conjirmed,
0) I. L. E., 16 Bom., 229.

1896.
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T ar iiiio n —M aintenance—M ortgage— Assignment o f  the m ortgaged p ro p er ii f  as 
maintenance o f  a  widoio—Subsequent redem ption  o f  the m ortgage— Widow  
entitled to the redem ption money.

A  field held in moi-tgago by the family o f  the parties was assigned to a widow in 
the family for her inaintcnanco when tho family divided. The mortgage money wag 
subsequently paid into Court in pursuance of a decree for redemption.

lleld^ that it was clear on the assignment that the widow was entitled to the money 
just as she was entitled to the field, i. to the usufruct of it for hei' life.

S e c o n d  appeal from the decision of A . Steward, District Judge 
of Ahmednagar, reversing the decree of Edo Sdheb K . S. Eisvad- 
Isar, Subordinate Judge of Pd,rner.

Three undivided brothers, Hamirmal, Gambhirmal and Gulab- 
chand, held certain land as mortgagees. One of them (Gulab-

* chand) died, leaving a widow Rupabai, and on partition of the 
family property between the two surviving brothers, the mort­
gaged land was given to the widow Rupabai as her maintenance. 
In tho year 1890 the mortgagor sued to redeem the mortgaged 
laud, and obtained a decree for redemption on payment of

*  Second Appeal, No. 52C of 1895,
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1896. Rs. 494-1-0 . lie accordingly paid this amount into Court.
Gi.MBHrBMAr. Hamirmal having endeavoured to obtain it for himself, Gambhir- 
Hami*rmal Rupabai filed the present suit, claiming that Rupab l̂i

only was entitled to it.
The Subordinate Judge allowed the claim, holding that«plaint- 

iS Rupabai alone was entitled to the money. ''

On appeal by defendant the Judge reversed the decree.

The following is an extract from his judgment : —
“ I  am of oiniiion tliat the accident of tlio morfcgago Lcing rcdocmcti, renders it 

necessary for plaintiff No. 2 on tlic one hand to give up all claim to tlio redemption 
money -wliicli sliouldbo handed over in equal shares to defendant and x)laintiff No. 1 
if those two hroLhers have really hecomc separate and divided in interest; and it 
renders it necessary for tlie two brothers on the other liand to nialce fresh arrauge- 
ments for her maintenance. The snrvey nnm1)or having been redconied, the arrange- 
ment.s made for the maintenance of plaintilT No, 2 have-hcen dotermined,”

The plaintiffs preferred a second appeal.

Gomrdhanr'am M. TrifafU , for the appellants (plaintiffs)
The field was given to plaintiff ISTo. 2 (Rupabai) for her main­
tenance and she enjoyed the income of it. Now the field ]ias been 
redeemed. The redemption money represents the field, and she is 
entitled as maintenance to the interest on the redemption money.

MaJ/acho B. CJimhal> for the respondent:— The question is whe­
ther the arrangement with respect to the maintenance of plaint­
iff No. 2 has fallen through owing to redemption by the mortga­
gor. The mortgaged property was, no doubt, charged witli the 
plaintif ‘̂̂ s maintenance, but now the question is whether slie has a 
lien on the redemption money. We submit that she has not. The 
mortgage was eflected when the family was united ; tliorefore the 
redemption money belongs to the Avhole famil3^

Pahsons, J. ;— A field that was hold iu mortgage by the family
■ of the parties was assigned to the plaintiff No. 2 for lior mainte­

nance when the family divided. Tlie mortgage money has now 
been paid into Court in pursuance of a’ decree for redemption, 
and the question is to whom the money is to be paid. The 
defendant, a male member of the family, claims one-half of it it 
being, according to his contention, joint property divisible betwoon 
himself and the plaintiff No. 1,]
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The plaintiff No. 2 claims it as being assigned to her for her 
maintenance. The plaintiff No. 1 sides with her. W e think it 
is clear on the assignment that the plaintiff No. 2 is entitled to 
the money just as she was entitled to the field, i, e., to the 
usufruct of it for her life.

We anftnd the decree, and grant the plaintiff No. 2 a declara­
tion that she is entitled *to the usufruct of the money for her 
life. In the absence of any agreement between the parties tlie 
Subordinate Judge should see that the capital amount is secured, 
so that on plaintiff No. 2’s death it may pass intact to those 
entitled thereto, plaintiff No, 2 being paid the interest only for 
the term of her natural life. We order the plaintiff No. 1 to 
bear his own eosts and defendant to pay his own costs and to pay 
a moiety of plaintiff No. 2’s costs throughout.

Decree amended,

1896.
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B efo re  Sir C. Farran, X f., C h ie f Jit,sUce^ and M r. Justice Parsons,
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H indu law— Widoio— Potoera o f  management— Lease- granted hy iJie toidow fo v  
long term  o f  years— L ease w idahle o)v the widow's death, hut not i;pso fa o io  void  
—^Suit T)y heir to  recover p rop er ly  from  lessee six years a fter  ividoio’s death—  
Com/pensationfor tenants’ improvements— L yin g  l y — L andlord  and tenant.

A  Hiiidii \viclow adopted a son, but reserved to herself foi’ life the right o f 
managing lier husband's proj>erty. The adopted son sold his interest in the pro­
perty to  the plaintiff. In 1885 the widow granted a lease o f  the property to 
defendants for fifty-nine years at a rent o f Es. 50 a year. She died the following year 
(188G). The defendants continued in possession ofthepropertym idertheloa.se and 
expended money in hnprovements. In 1892 the plaintiff as purchaser from  the 
adopted son sued for possession.

S e ld , that he was entitled to recover and to have the lease set aside, but only on 
Ijayment to the defendants o f compensation for the sum properly expended by  them 
in improving the land after the widow's death.

The lease granted by the widow Jankibal was not ipso fa o io  void, but only voidable 
by the plaintiff on her death. It did not necessarily determine at her death. That 
being the legal position o f the defendants, the plaintiff allowed the defendants to go 
on improving the property, and took no steps to warn the defendant# until he brought

B 989— i
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