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V%II,of 1878 allows this as if the debt “ were an arrear of land
revenue.” In the opinion of the District Judge, the effect of
section 81 designating the revenue officers as those who may
collect debts due for timber, is to bring in the bar of jurisdietien
-vontained in section 11 of Act X of 1876, We ave of opinion, in
the absence of authority and looking at the object of Act X of
1876 to hold the contrary, as the officer who uses the machinery
by which Government revenue is collected is for the purposes of
the Forest Act only like a persona designafa: if the machinery
designated had been regulated by the Code of Civil or Criminal
Protedure, the Judge or Magistrate or Police officer would not
have come under the bar of seetion 11; and there is no reason
for placing a Collector or his subordinate the Mdmlatdsr in a
different position. This view is supported by Birdwood J.’s
-remarks in Nédrdyan v. Sakhdrdm® and by West J’s compa-
rison of the Collector to a bailiff or agent in the case of the same
. pame, Ndrdyan v, Sakhirdm ®. The fact that the officer passing
an orderis a Mdmlatdar doesnot necessarily bar the jurisdietion of
-2 Civil Court—Ganesh v. Mehta Vyankatrém ». The Court, there-
fore, reverses the decree of the District Judge and remands the
suit to his Court for trial. Cosbs of this appeal on respondent.

Case remanded.

MW I. L. R., 9 Bom,, 462, @ 1. L. R,, 11 Bom,, §22, .
@) 1. L. R., 8 Bom,, 188,

ORIGINAL CIVIL.

l?efure Mr, Justice Candy.

BAMPARTA'S SAMRATHRA'T AND ANOTHER PrLAINTIFFS, v, FOOLIBA’I
A¥D GOOLIBAT, DerenoanTs.? )
Practice—Jurisdiction— Cause ofaction arising out of jurisdiction—dddition of a de-
Sendant residing out of jurisdiction in a suit brought against other defendant under
elawse 12 of Letters Putent, 1985—Fresh Lecve to sue suck new defendant necessary
—Hindu {anw—inor—Liubility of minor for debi— Angestral trade carried for
Benefit of mingr by the minor's natural guardian—Minor bound by the acts of the
guardian, ‘ :
* Suit No. 76 of 1892,
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Whero a defendant is added who does nob reside within the jurisdiction of ‘the
Higl Court and agninst whom the couse of action lias not arisen wholly within thag
j\wisdicﬁou, leave must be obtained under cluuse 13 of the Letters Patont, 1865, even
i leave was obtained when the suib was ariginally filed, :

Under Hindu law where ah ancestral trade descends upomn a miner as the sole member
of the family, and the ancestral trade is cavried on under the seperintendence of the
sinor’s natural guardian, for the benefib of hersulf (she having a claim for maintenance)
and the said minoy, the minor will be hound hy all acts of the guardiin neeessarily
incidental to or flowing out of the carrying on of the trade. :

SUIT to recover Ris, 53,383-4-9 alleged to be due to the plaintiff
in Bombay by the defendants’ firm of Bdldvdém Punamchand
at Sihore in the territory of Bhopdl.

The pla,intiﬁ's’ firm in Bombay had acted as the commission
agents of the firm of Bildrim Punamchand of Sihove. - That
frm was a family firm of long standing at Sihore and had for-
merly been carried on under the name of Chlictdmal Bildrdm, The
last male owner was one Punamechand, who died in 1943 (1886-87),
leaving an infant daughter named Ctoolibdi (the second defendant).
Subsequently to bis death the firm was carried on by a munim
under the directions (as the plaintiffs alleged) of his -(Punam-
chand’s) mother Foolibdi (defendant No. 1). The plaintiffs now

sued for money duc in vespect of transactions since P'unamchand’s
death, :

The suit in the first instance was brought against Foolibdi
alone, the plaint alleging that she was the owner of the firm,
In her written statemeunt she denicd that she was the owner or
was responsible for any of the fivm’s transactions. She stated
that the frm had belonged to her son Punamchand, who was

then dead, and who had left an infant daughter Goolibdi, who
was alive.

In consequence of these allegations the plaintiff added Goolibéi
as a party defendamt to the suibt (sce I, L. R., 17 Bom,, p466)‘
Leave under clouse 12 of the Letters Patent, 1865, had been
duly obtained when the plaint was originally filed, but no fresh
leave was got when Goolibdl was added as a party.

The case now came on for hearing against both the defend-
ants Foolibdi and Goolibéi.
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” . ‘
The issues raised for the first defendant (Foolibdi) were whe- 189%6. .
ther she carried on business at Sihore, and whether she was liable  Riwearrss
to the plaintiffs’ claim. MMR,‘;,?ERM
For the second defendant (Goc;hb'u}, the following issues (¢nfer FOAO;“I?“I

Gooris4y,

alin) were raised : —

{3) Whether this Court has jurisdiction to try this suit as against the second
defendang? *

(4) Whether the plaintiffs’ claim is not barred by limitation ?

(5) Whether the second defendant was capable of being. a debtor to plaintiffé
in respect of the transactions in the plaint mentioned ?

Seott (with Lang, Advocate General) for Foolibdi (defendant
No. 1) : —Foolibdi is clearly not liable to the plaintiffs® claim.
She is not and never was the owner of the firm. As the widow
of a former owner she is, by Hindu law, only entitled to main-
tenance out of his property. So far no doubt she is interested .
in the firm, but that does mot make her liable. He cited
Lindley on Partnership (5th Ed.), pp. 110-112; LuZmidds v.

- Purshotam®,

Dadvar (wibh Tnverarity) for Goolibdi (defendant No. 2) —Asg
againat this defendant, this Court has no jurisdiction to try this
suit. The whole cause of action did not arise in Bombay, and
leave to sue under clause 12 of the Letters Patent, 18635, was,
therefore, necessary. That leave was, no doubt, obtained for the
suit when first filed. But it was then a suit against the first
defendant Foolibdi only. The Judge’s order making the second
defendant party was not obtained until the 13th August, 1892..
It was o new suib against her. (Sec section 22 of Limitation
Act, XV of 1877.) Fresh leave should have been obtained—
Rdmpurtdd Samruthrdi v. Premsukk Chandamal®, ‘

Next*we say as against ns the suit is barred by limitation.
The last item of the account was in 1889, and the suit as against
us was not instituted until the 13th August, 1892.

Turther, the second defendant, Goolibai is a minor and cannot
be liable. The firm is her property. The munim was not her
agent, for a minor cannot appoint an agent—section 183 of the |
Contract Act (IX of 1872). The plaintiffs dealt with the firm

M I, L. R, 6 Bom.#700, ® I, L. R, 15 Bom., 93.
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at their own risk. This is not a case of partnership ; therefore,
section 247 of the Contract Act does not apply. A minor cannot
be liable—Lindley on Partucrship (5th Ed.), p. 71; Addison on
Contract (9th Ed.), p. 379; Dilk v. Keighley® ; Thornton v.
Illingworth® ; Lovell v. Beauchamp®. o«

Kirkpalrick (with Macpherson) for plaintiff i—The English cases
cited donot apply. The firm wasa family firm. Nothing similar
to a family firm under Hindu law exists in Englaud.’v As to a
minor’s liability in such a case, Tdgore Law Lectares, 1884,
Pp- 239-40 3 Joykisto v. Nittyenund 9 ;- 8imalbluii v. Someshvart |
Bemola v, Mohun®; Rdamlid v. Lukhmichand®. - No fresh leave
under clause 12°0f the Letters Patent was necessary when the
seecond defendant Goolibdi was made a party. The suit wis the
same. Tt wasa suib against the firm. Lven for purposes of
TUimitation, it would not, in such a case, be regarded as a new suif, .
notwithstanding seetion 22 of the Limitation Act— Kasturchand
v. Sdgarmal®. There is no similar provision with regard to i
jurisdiction. As to limitation, the suit is not barred. This ig
o mutual acecount and onc item is within time. Butin any case
section 13 of the Limitation Act applics—Atul Kristo v. Lyon &
£0.®, We contend that the first defendant Foolibal is alse lable,

She has been aecting as manager and trustee.

Cawpy, J.:—The facts of this ease require to be stated with
some precision. Suit No. 136 of 1889 in this Court® was fled
~on 15th Mareh, -188D, by Radmpartdh Samrathrdi and Harbilas
Rdmpartdb, carrying on business in Bombay under the name of
Rampartdb Harbilas, by their munim Benirdm Motivdmn (T will
call these parties in future  the plaintiffs *), against 1, Premsukh
Chandanmal of Indore, a minor, by his mother Mathubdi;
2, Rémlal of Sihore; 3, Foolibdi of Sihore, widow of Bélirim
Bhdgmal; 4, the above-named Mathubéi of Indore, widow of:
Chandanmal. * (All these defendants were stated to have carried
on business until lately in partnership with Chhotdmal at Indore

) 2 Hsp,, 430,

@ I, LR, & Cal., 792,
@) 2 B, and Cr., 824, at p, 820.

(™ 1 Bow. H, C. Rep., Apps., 5L,
(@) (1884) Ap. Ca., 607, at p. (11, ¢ L L. R., 17 Bom., 413.
4 L. E, R, 3 Cal,, 738. ™ Y.L, R, 1k Cal,, 457,

1. L. R., 5 Bow., 38, (10) Slce report of this case, I, Ly R, 15 Bom,, 93,
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wndér the name of Chandanmal Chhotdmal, and at Sihore under
‘the name of Chhotdmal Béldrém.)) 5, Goolib4i, infant daughier
-of Bdldrdim Bhdgmal, by her mother (should be grandmother)
Foelibdi; she was added as a defendant in July, 1889.

The plaint recited that between the 22nd N ovember, 1888, and
26th Janaary, 1889, the defendants from Sihore drew certain
Zundi3 upon plaintiffs in Bombay, which plaintiffs paid.  Plaint-
iffs, therefore, sued to recover the amount of the said Zundis.

The first of these defendants replied by his mother that the firm

-of Chandanmal GhhotAmal at Indore had stopped business on 14th

" March, 1889, and that he was i1t no way interested in the firm of
Ohhotdmal Bilirdm at Sihore. '

The second defendant Rdmldl replied that he had been merely
-a munim of the Sihore firm of Chhotdmal Bdldrdm.

The third defendant Foolibdi replied that the Imdore and
‘Bihore firms were entirely distinet, the labter belonging to
Balirdm Bhdgmal, who died in Samvat 1926, leaving this defend-
ant his widow, who adopted Punamchand, who died in 1943,
leaving Goolibdi, & minor daughter, who was a necessary party
40 the suit ; that on Punamchand’s death, Chhotdmal of.the Indore
firm supervised the Sihore firm for the benefit of the representa-
tives of Punamchaid ; that a general account must be taken, in
two separate suits, of the dealings between the plaintiffs and the
said two firms ; and that she was willing that the accounts of the

transactions between the plaintiffs and the Sihore firm should be’

taken in a properly framed suit in a Uourt of competent jurisdie-
tion; bub in any event she (Foolibai) could not be liable for the
transdebions in respect of which the suit was brought.

The fourth defendant Mathubii made a-similar defence.

Yhe fifth defendant Goolibai replied by her grandmother

Foolibdi, that she was not liable in vespeck of any of the transac-

itions in the plaint mentioned, and that her father Punamchand
had no interest in the Indore firm.

Issues were raised, and the case came on for hearing before

'Telang, J., whose decision is reported (see I. L. R., 15 Bow.,p.96). -

&e found that the plaintiffs were not entiflel to sue in respect of
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the Zundvs by themselves; that the lundis were a few items. dub
of a long and a general account between the plaintiffs and the-
Indore and Sihore firms respectively ; that an amendment of the.
plaint could not be permitted, allowing plaintiffs to sue for a
general account, because the jurisdiction conferred by leave of
the Court having been granted under clause 12 of the Letters
Patent, 1865, was confined to the cause of action discloted in 1he-
plaint as originally framed, and thus the Court could not allow an.
amendment which would substantially alter that eause of action,
Mz, Justice Telang, therefore, dismissed the suit with costs, The
plaintiﬁ' filed an appeal, which was not prosecuted to a h-earing;

On 15th Februdry, 1892, plaintiffs filed the present suit (No. 76-
of 1892) against Foolibai, widow of Bildrdm, “carrying on business.
at Sihore, formerly under the name of Chhotamal Bildrdm, and
now in that of Bdldrdm Punamchand.,” The plaint states that
¢ defendant has a firm at Sihore where she earries on lbusiness;*
that the present suit was brought in respect of the plaintiffy ™
dealings with the said Sihore firm, and plaintiffs prayed that, if"
vecessary, an account should be taken of the said transactions..
Teave wag given under clause 12 of the Letters Patent, 1865;

. Defendant Foolibdi traversed these allegations of the plaing,.
and stated that the firm liad belonged to Punmnchand who died!

. in Samvat 1943, leaving Goolibdi, a minor daughter, him surviving,.
- and that she, Foolibdi, had always denied her liability in respect

of the transactions in the former suit., Plaintiffs then at once
applied to the Court to allow them to amend the plaint by adding -
the name of Goolibil as defendant,

The Judge (Farran, J.) granted a sumnmons, which he subse-
quently made absolute, as to making Goolibdi a defendant, with
likerty to the plaintiffs to make the neccessary consequential
amendments,  Foolibdi appealed, and the decision of Sargent,.
C.J., and Bayley, J., is reported (sec p. 466 of I, L. R, 17 Bom.}..
The Appeal Court held that whatever weight there might be in
the objection to Goolibéi being made a party, such objection could
anly be taken by Goolibdi and not by Foolibdi. The appeal was,
therefore, dismissed.

The plaint in the present suit was thenamended on 19th Apeil,. -
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;893, and Goolibdi’'s name was added as defendant. Various
pleas have been raised on her behalf, which may be summarised as
follows, v¢z., {(¢) The Court has no jurisdiction to try the suit
against her, no leave having been given under clause 12 of the
Letters Patent asregards hevself ; (b) limitation ; (¢) she, a minor,
cannot be liable for transactions entered into by the munim of
the fiym.”

Before discussing these points, it is necessary to dispose of the
case as'regards Foolibdi. It is manifest she is not the owner of, or
partuer in, the Sihore firm. Mr. Kirkpatrick asked for a decrco
against her as’“manager and trustce’” But that is not the
capacity in which she is sued; and apart froin that, admitting
that she is the only adult member of the family in Sihore who was
consulted by the munim who managed the affairs of the firm,
that fact would not make her liable in respect of transactions
entered into with the firm, and with regard to which the supposed
owner of the firm i35 sued. Attention has been called to her
power of attorney filed in Suit No. 601 .of 1889, in which it is recited
that the ““firm of Chhotdmal B4ldrdm has been carried on under
my Superintendence for the benefit of myself and the said minor
Goolibdi.,” Buta reference to the plaint in that very suit(No. 601 of
1883) shows that it was brought by Goolibéi, *“ a minor carrying
on business at Sihore under the name and style of Chhotdmal
Béldram by her next friend Foolib4i, &e.””  If Foolibdi had claimed

to be the owner, or part owner, of the,firm of Chhotdmal B4lardm,

the plaint would not have been framed in the above terms, The
power of attorney recites that the holder of it may use Foolibdi’s
name as the next friend of Goolibdi,  No doubt Foolibdi was inter-
ested in the firm: she has a charge on it for her maintenance,
but in*a suit for an account of the dealings with the firm she
canpob be sued as the firm.

Some evidence has been produced to show that, in Mdrwsr, till
o minor comes of age, the “mother-in-law’’ is owner of the
estate. It is unnccessary to discuss this evidence. It is quite

insuflicient to disprove the ordinary succession according to

Hindu law, by which Goolibdi must be sole owner of the firm
of Chhotimal Baldram,
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. Tt remains, then, to consider the questions affecting Goolibai’s
liability in the present suit. Why her name was not entered in
the plaint as a defendant when the plaint was filed on 15th
February, 1392, it is impossible to say. As shown before, her
existence was perfectly well known long before. In Suit No. 136
of 1889, she had becn joined as a defendant on 13th Ju}y, 1889,
Why leave was not asked under clause 12 of the Letters Patent
when the summnons was obtained in the present suit to make her
a defendant, it is difficult to say. Ilowever that may be, the
fack remains that when the suit is digmiss’ed against Foolib4i,
we have a snit against Goolibdi alone, who both admittedly angd
according to the plaint when the suit was filed, and when the
plaint was amended, resided and carried on business ab Sihore
beyond the local limits of the ordinary original jurisdiction
of this Cowrt. To quote Mr., Justice Telang, ““ the only juris-
diction, therefore, which this Cowrt can excreise over Goolibai is
fhat given by clause 12 of the Letters Padent.” But no leave '
has ever been asked for or granted under thab clause for the:
Cowrt to exercise jurisdiction over Goolibai. Mr. Kirkpatrick,
for plaintiffs, contended that Mr. Justice Farran’s order making
Goolibdi a party must be taken as ineluding leave under clause
12 of the Letters Patent, 1565, Dut, as has been pointed out by
Mr. Justice Telang, the order under that clause is not a mere
formal ovder, or one merely regulating procedure. It is intend-
ed to be a judicial order, and cannot he presumed to have
been made when there is no record thereof. According to
the view which has been always aceepted in this Court, the
leave required by clanse 12 of the Letters Patent must be
granted, if at all, at the time of the acceptance of the plaint,
and cannot be granted afterwards. By section 22 of the Limit-
ation Act (XV of 1877) the suit as regards Goolibidi must be
deemed to have been instituted whew she was made a pdvty.
Then was the time, if at all, to apply for leave under the clause,
To use the language of the clause, the “ suit ” was then “ received”
against Goolibdl. Tt cannot be inferred thit leave was then al-
lowed orgranted. In Juirim Nériyan v. Atmirdmn®, My, Justice
West was asked to draw a similar inference, because leave ha&j

() L L. R,, 4 Bom,, 482, "
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bedn granted to the plaintiff to sue as a pauper : < but such leave ”
(he said) “does not by any means necessarily imply that this
particular question was judicially considered.”

Mr, Kirkpatrick, for plaintiffs, quoted the case of Kastwrchand
v. Sigarmal(V; but that was the case of misdescription, not
non-joinger. Here plaintiffs sued Foolibdi as “carrying on busi-
ness &zt Sihore in the name of Bildrdm Punamchand.” The plaint
stated that “ the defendant has a firm at Sihore.” * She_was sued
as thie owner of the firm. She is not the owner of the firm, bub
Goolibdi is. If that be so, as-Sir Charles Sargent said, it is clear
that Goolibdi is the person liable, and Foolibdi is not.liable. Foo-
libdi is in the same position as RAml4l, who was sued in Suit Nd.
136 vf 1889 as having carried on business with other persons at
Sihore in the name of a certain firm. But Rdmldl pleaded that
he was merely the munim of a firm, and no further attempt has
Deen made to render him liable for all or any of the transactions
between the plaintiffs’ firm and the Indore Sikore frms or
either of them.

Mr. Justice Telang in deciding Suit No. 136 of 1889 deemed it
11111;ecessary to consider whether the cause of action intended to be
introduced into the suit by amendment would itself be one over
which that Court could exercise jurisdiclion without leave granted
under clause 12. But it is evident that according to the rea-
soning followed by Mr. Justice Telang, with which I concur, this
question must be answered in the negative. Mr. Justice Telang
remarked that, according to the evidence of the plaintiff Harbilas,
the contract between him and Chhotémal, in respect of the Sihore
business, took place at Indore, and the transaction in respect of
which that suit (No. 136 of 1889) was brought, were entered into in
'pursu'ance of the contract. The Zundis, which formed the subject-
matter of the Suit No. 136 of 1889, are part of the dealings which
make up the account, the subject of the present suit. My, Justice
Telang’s judgment: shows that there is abundant authority for
holding that in this Court the -“cause of action” in clause 12
of the Letters Patent includes not only the breach on which the
suit is brought, but the contract and other circumstances, which
together with the breach go to constitute the plaintiffs’ right to
: ®ILL R, 17 Bom, 413,
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sue. Several matters -inay combine to make up a cause of action -
the County Courts Act in England and the Letters Patent agree-
in this that they both expressly treat a cause of action as consist.

ing of parts which may have different localities,

In the present suit tle account consists mainly of consign-
ments of opium made from Sihore to plaintiffs at Bombay, who
either sold the opium in Bombay and credited the Sihore “frm
with the amount realized, or consigned the opium to China on
account of the Sihore firm and Zundis drawn by the Sihore firmn
on the plaintiffs in Bombay, who paid the same and debifed the
Sihore firm with the amounts. It was a mutual account, some-
times being in favour of the Sihore firm, sometimes in favour of’

the plaintiffy’ firm. On these facts I cannot hold that the cause:

of action arose wholly in Bowbay, and, therefore, I must hold.
that before the owner of the Sihore firn can be sued in this Court,.
the leave of the Court must first be obtained. It has not been
50 obtained, and thus the suit must be dismissed.

As counsel argned the other points, I will briefly vefer to.
them, "

As bo limitation, it was contended that the date of the last
item in the account corresponds with the 16th February, 1889,
and as the suit was filed on the 15th February, 1892, the suit was
within time. But the suit as against Goolibdi was not instituted:
tillshe was actually brought on the record in April, 1898, Why
she was not brought on the record in August, 1892, it is impossible-
tosay., But it is clear that, according to seetion 22 of the Limit-
ation Act, the suit was instituted against Goolibdi when she was.

- made a party, not when the Judge ordered her to be made a

party. Itisunnecessary,therefore, to congider Mr. Kirkpatrick’s.
argument that, according to seetion 25 and article 85 of fle
Limitation Act, limitation did not begin to run till the close of
the year 1889, But it may be remarked that by article 85 the

year is to be computed as in the account. That, of course, must.

be the Samvat year, which ended on a date corresponding withy
some day in October, 1889. Section 25 rvefers to “instruments,™
not to suits on wutual open and ewrrent acceunts.
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But a further argument was faised, viz., that by section 13 of
the Timitation Act, no bar of limitation could arise, for Gooli-
b4i has never rosided in British India. My Dédvar, for Goolibdi,
asked the Court to note that it was not admitted that Goolibdi
yosides or has resided out of British India. Bub no evidence has
been ealled by defendants in this suit. Up to the last moment
it was fppavently taken for granfed that Goolibdi has always
lived with her grandmother at Sihore. That would be her
natural place of residence; and, in the absence of any evidence
on the point, I think I should be bound, if it were necessary to
decide that polut, to rule, on the strength of the decision in 4ful
Kristo v. Lyon and Co.®, that the suit is not barred by limitation.

Lastly, with regard to Goolibéi’s liability. No doubt, accord-
ing to English law, ¢ there is nothing to prevent an infant trad-
ing or becoming partner with a trader, and until his contract of
partnership be disaffirmed, he is a member of the trading firm.

"But it is equally clear that he cannot contract debts by such
trading ; -although goods may be ordered for the firm he does not
hecome a debtor in respect of them ” (per Lord Herschell, V. ¢

, in
2
Lowrll v, Beawchamp™).

But section 247 of the Contract Act in stating the position which
an infant partner occupies, doesnot seem to accord with the English
cases. According to the section, the infant partner, while entitled
to share the profits of the business is not liable for the losses,
except to the extent of his own share in the partnership property.
His liability is & limited one like that of a shareholder in a li-
mited company. According to the English eases, a minor is no
more bound by a contract of partpership than by -any other
contract. Under this section it would seem that the minors
share*in the firm property is liable for its obligations, whether he
hag derived benefit from the business or not (see Cunningham
and Shephard’s Notes on the Contract Act, 5th Ed., p. 474). .

Bub it is said that here there iz no case of partrership.

Goolib4i is the sole owner of the firm and section 247 of the

Contract Actis not applicable. That is so strictly speaking; but,
following the analogy of the rule declared by this section, the

) L L, R., 14 Cal,; 457. @ (1894) Ap. Ca., 607 at p, 611,
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Calcutta High Court held in Joykislo v. Nittyanund® that “oi

principle there ought not to be any difference between the nature
of the liability of an infant admitted by contract into partnership.

and that of one on whose behalf an ancestral trade 18 carried on
by a manager.”

In the case just quoted, one Anundo -died leaving tsvo mfzmt.'

sons and two widows, - The sons and widows continued to live

as members of a joint Hindu family. The ancestral trade was
carried on under the management of the widows, who being
parddnashin  women employed onc Haradhone for that pur-
pose. The elder son after he came of age took part in the man-

agement with Haradhone. During the sole management of Hara-

dhone, and also during the joint management of the clder son

and Haradhone, dealings with the plamtiffs’ firm continued, and

in the course of these transactions the defendants (the tivo sons)
became indebted to the plaintiffs in the sum of Rs. 4,605-11-3.

This debt entirely arosc out of transactions connceted with the

ancesttal business carried on by the defendants’ family after

Anundo’s death. The High Court decreed that the debt should

be paid out of the partnership property of the two defenda,nts.
There is no trace of a suggestion that the liability of the
share of the appellant defendant—the son who was stiil a minor
when the suit was brought—in any way depended upon the fact
“that his elder brother when he came of age had joined in the

management. The result would have been the same had the
.minor been the only son of Anundo. The High Court ruled, on

the authority of the decided eases (one of which was Rdmldl v.
Lakhmichand)®, that the guardian of a Hindu minor is competent

to carry on ancestral trade gn behalf of minor ; conscquently th@,

contention raised that the infant appellant was not Hable to any
extent for the debt ini question was not well founded.

So in the Bonrbay case just quoted, Sir M. Sausse, C.J., Irld
that “an ancestral trade, like other indu property, will descend:
upon the members of a Hindu undivided family ; and we think
that such a family can by dfs manager (or its adult members:
acting as managers) enter into co-partnership with a stranger.
In carrying on such a trade, infant members of the undivided

@ I, L. R,, 8 Cale,, 738. 1 Bow, 1L, C, Rep. (App.), 5l
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family will be bound by all acts of the manager (or the adult
members acting as managers) which are necessarily incidental to
or flowing out of the carrying on of that trade, whether 1t be
singly or with a co-partner.” The same prineiple will hold good
when the sole member of the Hindu family is an infant as here,
and the ancestral trade is carried on under the super mtendence
of the natural guardian of the minor for the benefit of herself
{she having a claim to maintenance) and the said minor. For
these reasons I would hold, i there were no bar to the suit, that
plaintiffs are entitled to have an account taken of their dealings
with the Slhomﬁlm of which Goolibdi is the owner, it being open
to Goolib4i, on the account being taken, to show that any items
are not fairly debitaple to her firm. Findings on issues Nos. 1,
2and 8 in the negative. ‘
Suit dismissed with costs.

Attorneys for plmnmtfs :—DMessrs. Payne, Gilbert and Saydni,
Attorneys for defendants :—Messrs. Dikshit and Dhanjisha.

"ORIGINAT CIVIL.

Defore Sir C. Fervan, Bnight, Chief Justice, and M. Justice &“mc/’ze.:/‘

ISHWARDA'S TRIBHOVANDA'S, Prarvrirr, v. KA'LIDA’S BHA'IDA'S |

AND OTHERS, DEFENDANTS®
Small Cause Courts Act (XV of 1882), Sec. 69— Duty of the Judge i stating @ case

Jor opinion of the Ezgh Court—Existence of @ question of law, §e., a condition

. precedent,

Under section 69 of the Presidency Small Cause Courts Aet (XV of 1882) the ex-
istence of such a question of law or usage or construction ag thercin mentioned isa
condition precedent to & reference bo the High Court,'and if nosach guestion arises,
the Sml Canse Court has no authority to refer and the Migh Ceurt no jurisdietion
4o deal with the reference,

o . ‘

The duty of drawing np the case, where a reference is made, s imposed on the Court,

au(l it s responsiblé for'the form of the ease. -

'CasE stated forthe opinion of the High Court under section 69
of the Presidency Small Cause Courts Act (XV of 1882) by C. W..
Chltty Chief Judge :—.

% Small Cange Court Suit, Ne. 227‘0 5 of 1895,
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