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Their Lordships held that the appeal ought to the restored 
upon condition, (1) that the petitioners do deposit in the Registry 
of the Privy Council, within four months from the date of Her 
Majesty^s order, £300 as security for costs ; (2) that the peti
tioners pay the respondent his costs of opposing fy.e petition 
incurred in India, his costs of the dismissal of the appeal, and 
liis. costs of opposing the petition in England. *

An order in Council to the above effect was made on the 
18th May, 1897.

Solicitors for the petitioners :— Messrs. Nichol, Manisty and Co,

Solicitors for the first respondent:— Messrs. IlugJies and Sons^

ORIGINAL CIVIL.

Before S ir  C. Farran , X i,, C hief Jiisilce, a n d 3 Ir. Justice Bimchey,

1807, '['U L L O C K C IIA N D  HATHSTATH a n b  a n o th e b  ( o e ig in a l  D k p e n d a n ts ), 
9. A p p e l la n t s ,  v. G O K IIL B H O Y  M U L C H A N D  (o e ig in a l  P la in t ip p ),.

Eespondent.-* "  *
Jicrjislralion— Suit to compel recjislraiion— Docum ent referring to  anoIJicr document 

— Til'o doeiiments n'lien refjistrahle as one— D uties o f  Bpfjisircir—li'nrtJier^^f'yiocT 
f o r  fresen ia lion  allotvecl hy Section 3J: o f  Pie<fis{ration A ct— lia jistra tion  A c t  
( I I I  0/ 1 S 77 ) ,  Secs. 2 4 ,  3 1 , 7 7 .

Tlie defendants esccutcd and delivered two documents A  and B to tlic plaiiifdt—.A 
lieing an agreeniont of equitable mortgage and B an agreement tluit they (tlie defend
ants) wonld register A and do all tilings necessary therefor, and, in case they 
failed to do so, to j«i-y whatever the plauitiff could claim under A  if it had been regis
tered. TliC plaintiff obtained an order for the registration of A, but failed to presonfc 
it for registration within thirty days after such order as required by section 75 of the 
IvCgistration Act (III of 1S77), and, when he did x^resent it, registration was eonse- 
qaently refused. IIo subsequently lodged B for registration, with A as an annexTiro tiv 
it, and it was accepted on payment of a penalty under section 24 o f  the llegistration 
Act. The Eegistrar, however, refused to register B on the grounds (1) that without 
A  there wonld he nothing to shoAV to what property B referred, and (2) that tO' 
register A  as an anncxure to B would be contrary to the provisions of section 75 whiclv 
limited the time for,registration to thirty days. The plaintiff then brought this suit 
under scction 77 praying for an order for the registration of B, with its acconipani-t 
meiit A , within thirty days from the decree. The Division Court made tlie order as 
prayed for. On appeal by the defendants,

* tSuit No. 251 of ISOCi. Appeal No. 033.
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//eZf?, tliafc tlio clocreo orilering tlio vâ 'i-it'i’ation of B v̂■.̂3 cori’oct. Th\fc docun^o'ifc 
wa3 a mere personal covenant to do a ccrfcaiu act witli reforcaco to a ]);irtlonl:u’ 
tlociinienfc. Tkoro was nofcliiug on tlio Pnco oP ib to show that the ticeompanylug clien- 
ment referred to in it related to immoveable propsrty. The rogistering oilie^r would 
travel out of his functions if lip wore to iustitnto an enciuli-y as to what was tha iiitnrc 
o f  the docuuis^iit referred to.

W hen a Registrar litis directed under .section 21 that tli(* documonb shall ho accepted 
for registration, the Court cannot inquire nn.lev sections 77 and 7-i into the propriety 
o f  that direction.

D tirya  Singh v. M alliura Das(.^) ai>provod of and followed.

■ The proviso to section 3 i  allows a further period of four months (in addition to tho 
four months allowed by section 24) wlthiu which to appear subject to ths conditions 
set out in the proviso.

H eld , also, (varying the decree''oF the lower Court) that document should not ho 
copied as an anuexure to document J5. I f  document A  were in the nature of a schedule 
or appentUx to document B, thou the two documents could he registered as on e ; but 
U.S they appeared to bo two distinct documents separately- stamped and executed for 
different obicCt îj they could not be so registered. The Ecgistrar had no power to 
iuquire what document -was referred to in the document ho was aslced to register. 
I f  he could not icgister the two doeuments as oncj neither could the Court clo so under 
sccfcion 77,

A p p e a l  from Fulton,

Suit under section 77 of the .Registration Act (III of 1877) to 
compel registration. The plaintiff prayed for a direction that a 
certain dpcument (Exhibit B) with its accompaniment (Exhibit 
A ), both of which were annexed to the plaint, should be regis
tered in the office of the Sub-Registrar Avithin thirty days of the 
passing of the decree.

Exhibit A Avas dated the llth  January^. 1895, and was an 
agreement of equitable mortgage of certain lands for Rs. 50,00(V 
to the plaintiff -signed by the first defendant for himself and as 
attorney for his father (defendant No. 2), and by one Motichand 
Harnath.

Exhibit 3̂ , wliicli ŵ as also signed by tlie lirst defendant for 
lumself and as attorney for his father (defendant No. 2) and by 
the said Motichand Harnathji, ŵ as in the following form'.—

“  W c, Harnathji Rnpaji, of Mrirwiir, and Tulloclcehand Harnathji and ]NIotichand 
Harnathii, o f l3oml)ny, agree with yott, Golvxilbhoy Mulchand, o f Bombay, that wo will 
register the accompanying document as required hy the Indian Eegistration Act, lS77j

1 ;')r.
Turi-LoriC'

( ‘ II.VND
‘V.

irOKULV.nOV,

\

a) I .  L . Tv., 6 A ll,, 400.
B  0 8 9 - 3

(2) Sec I .  L . R „ 21 Born., 69 .



lULlOCK-
C I U K D

V.
(lOKCLJillOV.

1897. aiitlsliall clo all acts ami things nccessary or expedient tli«refor, and, in ease \yo fail
to do so, wo sliall pay wliatevor you can claim nndor tlie accompanying doemncnt i f  
tlio same liad liceu registered.— Dated 11th January, 1895.”

Subsequently to the execution, of these documents the plaintiff 
lodged Exhibit A  alone for registration, and after some difficulty 
in obtaining the necessary admission of execution from the defend
ants and Motichand he obtained an ^rcler from the Registrar 
tor its registration. He, liowever, failed to present it again t<> 
the Sub-Ecgistrar for registration within thirty days after that ^  
order (see.section 75 of the Registration Act), and the Sub-Regi«C '̂*  ̂
trar accordingly refused to register it when

On the 9 th September, 1895, plaintiff lodged document B, Avitli 
A as au annexure to ifc, in the office of the Sub-Registrar to be re
gistered, and the Sub-Registrar, being authorized to excrc]se the 
powers of the Registrar in that behalf {Government Gazette, 1887, 
Part I, p. 980), accepted B for registration on payment of a 

 ̂ • penalty imder section 24 Of the Registration Act I II  of 1877.
• After several attempts to procure the attendance of the executing 

parties before the Sub-Registrar the plaintiff finally got Motichand 
Harnath to admit execution of document B before the Sub- 
Registrai', and ifc was registered as against him on 6th January, 
189G. Tlie first defendant Tiillockcliand appeared on the 7th 
Jainiary, 1896, before the Sub-Registrar, but declined to adjnifc 
execution, and registration of B was, therefore, refused as against 
him on the 8th January  ̂ 1896. .

The plaintiff appealed on 25th Januar}’-, 1896, to the Registrar 
under section 7o of the Registration Act III of 1877 against thi« 
refusal. The first defendant in answer to a summons issued by 
the Registrar appeared Avith his solicitor before the Registrar on 
25th February, 1896, and admitted execution of docun\ent B, but 
raised ohieciions to its registration, and on the 9th April  ̂ 18D0, 
the Registrar refused to register it.

The following were the reasons entered by the Registrar for 
his refusal to register document B :—

riic agreement is o£ fclio same date and refers to the same property as tlio iiiort'_>"tigp, 
TJiidor tlio-ic circumstanccs is the agreement suffioieiitly ilistincb from the mortgage to  

S constitute a separate document ? I find the follo^ving objections to eonsitlor the
agrccmcnt'a’seiJnrate docunionfc:—
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** 1. I f  tlic inorfcgagc is tvcatoil as a separate document, tlaore is in t te  agrcoaienfc no 
eviclenco to to what property tlic agrcemeiifc refers.

“  2, I f  the mortgage is rocorcled in the registration boolc aa an annexiii’e to  tho 
.agreement,_auelrrecord ^vill constitute a registration of tlic mortgage.

^  "  3. I f  iby tins means tlio mortgage is registered it will malco of no force tlio stipu
lation contained in section 75 of fclie Registration Act, tliat tlie pei’iod o f presentation 
fo r  registration shall be limited to 30 days.”

Tliesuit was heard as a sliorfc cause by Fultoii, J., who held that 
B being a registrable document, and having been duly presented 

.4),ndaccepted, ought to be registered, document A  being copied as 
a,n annexure^^\

The defendants appealed. ' ,
Jtobertson (with Kir/qyatrick) for appellants (defendants) :— The 

followin" authorities were referred to :— Alexander M itchell v.CT>
Mathura 'Das -̂̂ ; Durga Singh y.-Mathura Das^̂ \; In  the matte)' o f

■ the ^petition o f  Bish Maxwell on Statutes, i>p. 171-175;
Registration Act (III) of 1S77), sections 23̂  24,'' 3 4 ; Noba/i. 
Kusya v. Dhon Maliomed^^ .̂

MacpJierson (with Advocate txeneral)-for the respond
ent (plalntift) :— He cited Shama C/iaran Bas w'J'o^onoolah'-*^  ̂;

‘ TTilliams on Executors, Vol. I, p. 86 ; Brown on Probate, p. 108.

Fakrait, 0. J .:— Thi  ̂is an appeal from the decree of -\Ir. Justicc 
Pulton passed under section 77 of the E.egistration Act (III of 
1877) directing the document marked Exhibit B in the suit to be 
a-egistered with the document marked Exhibit A in the' suit afi 
^nnexure thereto.

The first question which ŵe deal with is wdiether the decree 
dh’ecting Exhibit B to be registered is correct. The directjon 
ihat Exhibit A  shall be registered-as an annexure to it, stands 
ii])on different grounds.

Exhibit Bj which is written on eight annas  ̂ stamp paper, is- in 
the follownng terms:— W e, Hamath ji Rupaji, of Marwar, and 
Tullockchand Harnathji 'and Motichand Hariiathji, of Bombay, 
iigree with you, Gokulbhy Miilchand, of Bombay, that we will

(1) S e e l .  L .  R ., 21 B o m , C9.
(-’) I .  L . R . ,8 A U .,  G.
m  I .  L . R ., 0 A ll., 460.

I0-'

(4) I. Si. R ., 1 AIL, 31S, at p. 323,
(5) I. L. R ., 5 Cal., S20.
CO) I. L . R ., 11 C a l, 750.

T r i io c K - ,
C H A X D

U.
G O K U l 'B H O i r

Ig07,

t
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1807.
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l U L I O C K -
OHANU

V.
G O K U L B l l O T ,

register tlie accompanying document os required by tlic Indian 
Begistration Act, 1877, and shall do all acts necessary or expedient 
tlierefor, and in case -Nve tail to do so we shall pay \vliato_ver you 
can claim under the accompanying’ document as if the stunehad^ 
Leen registered/^ This instrument bears date the IHh January, 
1893. It is not disputed that the- accompanying document 
referred to in Exhibit B is the document Exhibit A. The lat
ter is an equitable mortgage by way of dejjosit of title-deeds 
of a piece of Fazendfiri land in Bombay. The boundaries and 
description of the land appear on its face.

Now with regard to the agreement (Exhibit B) it appears to 
us to be a personal agreement on the part of the signatories to- 
register a certain specified document, and in default of doing sO' 
to pay a specified sum. It cannot, in our opinion, be considered 
to bo a document “ relating to immoveable property” within'tho 
meaning of section 21 of the Registration Act. It is' a mere-, 
persoiial covenant to do a particular act in reference to a parti
cular document. It does not either itself create, declare, assign, 
limit or extinguish any right, title or interest in imn^oveable’ 
property'or j^irport to do so, nor does it create a riglit to obtain . 
another document which will when executed have that effect. It 
would, we think, be going too far to hold that because the docu
ment which the signatories have covenanted to execute relates to' 
immoveable property, therefore the agreement which contains a 
covenant to register it relates to'immoveable property. If the 
covenant had been to copy or print tho document, it coidd not 
iiave been argued that it related to land. A  covenant to register 
.it. appears to us to stand upon the same footing. Therefore we 
come to the conclusion that the decree directing the registration. 
o£ Exhibit B is‘,not erroneous becauso Exliibit B does not contain 
the particulars prescribed by section 21. There is nothing on 
the face of the document (Exhibit B) wbich shows that the 
aacompanying document referred to in it relates to immoveablo 
property. The registering officer would, we think, travel out of 
iiis functions if he were to institute an inquiry as to what the- 
nature of Exhibit A wa,'̂

It is, however, objected that the Sub-Eogistrar directed that on  
payment of a fine it (Exhibit B) shoidd be accepted for rogistra-



tion after tlie lapse of four montljs'from its execution witliout. _̂_
inquiring whether the non-presentation of it for registration within 'ri:r.z-ooK- 
the four months was owing to urgent necessity (whatever that ' v. .. 
may mean in this connection) or unavoidable accident. The 

- ■ defendant did not prove that the document was accepted without 
■'''inquirj ,̂ l^ut lie tendered evidence which he alleged Vv̂ ould have 

shown it, and such evidence) was not allowed to be given. W o  
agree, hoAvcver, with the ruling in Durga Singh v. Mathura 
Ddŝ '̂ '> that wlien a Poegistrar has made a direction under sec
tion 24 that a document shall be accepted for registration, the 
Court cannot inquire, under sections 77 and 74, into the propriety 
of that direction. If it finds that a direction has been given by 
the Registrar, it will assume that the Registrar gave the di.- 
rection on grounds which seemed to him to be sufficient. When 
that direction hiis been given, and the fine has been paid, it 
appears to us that the requirements of the law on the part of 
the applicant have been complied with. No obligation is upon 
the, applicant that the Registrar shall properly perforni the 
duties of his ofRcc. If the Registrar is willing to direct the

• acceptance of the document without inquiry made of the appli- 
. cant, it is not incumbent on the latter to assign .the reasons for* 

his delay. In this case, however, the written • statement of thQ 
defendants alleges that the plaintiff did explain to the;Registrar 
the reasons for the delay, though it goes on to allege that tho 
reasons so assigned were false. .

As to the objection that the glaintitf did not, as required by 
section 31', appear before the registering officer within the 
extended time allowed by section 24, we think that the proviso 
to that section (31) allows the applicant a further period of four 
months within which to appear, subject to the conditions set out 
in the, proviso. The section is not a lucid one, but that is  tho 

which we gather from' it. The imposition of a second 
" ’le appears ^'^^x.-.vovide for a further delay over and above the 

delay sectw --.. 2 4  W e think, therefoj.’e, that
■tlâ re is no ground'̂ oi '̂& î°̂ _ f  to the decrec so fat
•as it directs tho registration of. ■

'VOL. XXLJ BOMBAY SERIES.

ti) I. L. R ., G AIL, 460. ,



__ Whether the further direction that Exhibit A. is to be copied
I ’lTLxofic- into the register as an annes^ure to Exhibit B, gives rise to ■ 

different considerations. The plaintiff owing to delay failed in 
CJoKULBxtox. getting Exhibit A, when presented alone for registration, regis

tered. That circumstance alone would not, we think, stand in t h e ^  
■way of the plaintiff getting.the combined document made up of 
Exhibits A  and B registered if the registration of it as a com- 
l>ined document is not open to objection upon other grounds. 
The question appears to us to be purely academical, as we do not 
think that it will make the slightest difference; to the plaintifF ŝ 
rights, or the defendant’s obligation under Exhibit B, whether 
Exhibit A  is made'an annexure to it or nob. Whatever rights 
the plaintiff can enforce under Exhibit B he can enforce whether 
Exhibit A  is or is not copied out in the Registrar’s book. I f  
Exhibit A were in the nature of a schedule or Appendix to E x
hibit B, then ŷe think that the two documents could be registered 
as one; but to us they appear to be two essentially distinct do
cuments separately stamped and executed to effect different ob*

'■ jects. If the Registrar could not register them as one document,
neither can, we think, the Court do so under section 77̂  Could 
the Registrar do so ? W e think not. Before the Registrar can 
register two documents as one, we think that they must be con- 
nected together by reference and thus incorporated into each 
other. W e think the Registrar has no power to inquire into 
what is the separate document to which the document which he 
is asked to register refers. Thu  ̂ for example if the agreement 
were to reprint the book or copy the picture now on the table,, 
the Registrar could not register.the book or the' picture as part 
of the agreement, but if the agreement were to reprint the book 
annexed to the agreement, or to copy the picture of which a photo 
was annexed to the agreement, he could do so. If oral evidence 
has to be adduced under section 92 of the Evidence Act 
what the agreement relates to, we think that l^egistra^

720 THE INDIAI^ LAW REPORTS. [VOL. X X L

nob authorized to- take it. Whei'f' book to be re
sufficiently described, -•’-- dispute bojOk
to be reprintj^T Registrar could not be called oa.
to settle the--siJute. His duty should* be confined to ascertain’* 
ing whether agreement was executed or not, and shouTd not
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be extended to ascertaining- what tlie subject-matter of the 
agreement consisted in. If he can make the inqtiiry when there 
13 no dispute, wc cannot see why he should not be at liberty to 
make it when, there is a dispute. Neither duty is imposed upon 
Jiim by the Act. Sections 3-i and 35 define and limit the extent 
of his duiies. It does not seem to us that ifc makes any differ
ence that the subject-matter of the agreement is another docu
ment, and that the agreement is to register it. ^The only connec
tion between them is that the one is the subject-matter of the 
<jther. They are in no sense one document. W e think, therefore, 
that the decree ought not to have directed that Exhibit A should 
be- registered as an annexure to Exhibit B, and that to that 
extent it should be varied.

Dccree varied.

Attorneys for the appellant:— Messrs. Broton anclMoir, 
Attorneys for respondents :— Messrs. BlmislutnMr ond Kang a.

Tcixoi iC' 
C J fA K D  

V ,

Gokulbhoy,

APPELLATE CIVIL.

D eforc S ir  C, F a rm n , Kt., CJuef Jnstice, and M r. Justice Pardons.

KASHINATH‘SAKHABAM KULKATINI ( o i u g i k a l  P x a t n t i f f ) ,  Appli- 
C A X T , V .  NANA A N D  A X O T n S B  ( C K i a i N A L  D k F E N D A N T s ) ,  O P r O K l i N X B . *

C i v i l  F r o c e d i c r e  C o d e  { A c t  X l f "  o/1882), S e c .  G22— C o n r f ,  i n t e r f e r e n c e  l y —

M dm ldtddr— Juriscliclion.

The plaintiff sued in a MilmlattTur’s Tloiirt for posscsBioii o f ccrfcain liind, alleging 
tliat tlie defendants held them under a lease, the time of which had expired. The 
Miimlatdiir found the execution of the lease proved, hut held it to be cOlourahlc, and 
that the defendants did not hold under it. He, therefore, rejected the plaiutifE’ a 
flaini. The plaintiff apidied to the High Court in its extraordinary .iurisdiction and 
obtained a rule to set aside the order, contending that the Jldndatdi'ir had no .jurisdic
tion to decid# that the lease was colourable, and that ho ought not to have admitted 
evidence upon that jwint.

H e l d  (discharging tho rule) that the matter was not ono for the extraordinary 
jurisdiction of tho High Court under section G22 of the Civil Procedure Code (Ac5t 
X IV  o f ■ 1882). The MAnilatdilr had not declined jurisdiction. He had considered tlio *
materials laid before him and had come to a conclusion. That conclusion, i f  erronoons, 
©light to bo corrected in a.regular suit and not by an application to the High Court 
under section G22 of the Civil Procedure Code (Act X IV  o f 1882).

* .Application No. 209 of 1895, under the Extraordinary Jurisdiction.

Fehrnarv 18^


