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CAPPELLATE CIVIL.

Before Ma, Justice Jardine and Mr. Justice Ranades
AMBABA'T (ORIGINAL Prarvtirr), APPELLANT, v BHA'U BI¥
RA'TA'RA'M (oricinAL DEFENDANT), RESPONDENT.®
Landlord®and tenant—Tearly fenant—Notice to quit—Disolatiner of landlord’s

title in the course of pleadings— Transfer of Property Act (I of 1882), Sees, 111
{3) and 116-~Not refraspective,

"The seettons of the Transfer of Property Act (IV of 1382) relating to notice do not
apply fo suits instituted befove that Act came into operation, Before that Ack
came into operatior® a tenant other than a monthly fenant, holding over on the tarms
of his lease, was cititled to reasonable—that is to say, in the case of lands and in the
ahsence of usage or stipulation to the contraly—to six months’ notice to quit.

stclmmez of a landlord’s "title after suit brought i in the pleadings does not of xtadf
determine the tenancy and render notice to quit unneccsswry,

. Sncowp appeal from the decision of W. H. Crowe, District
Judge of Poona, in Appeal No. 97 of 1893,

In 1892 the plaintiff sued to eject the defendant from a house,
alleging that the house had belonged to her husband’s brother
Trivhovan Jotirdm, and had been leased Ly him to defendant
under two rent-notes dated 19th May, 1867, and 28th June, 1871,
vespectively ; that after Tribhovan’s death in 1882 defendant

orally agreed with the plaintift to hold over the premises on the .

same terms ag before, and to vacate the house on dJdemand ; that
the defendant refused to deliver up po&csmon and pay rent fron
19th May, 1889, oo

.Defondant pleaded that the hou\n, belonged to him, and not to

the plaintiff or Trihhovan ; that he had not executed the rent-
notes referred to in the plaint, and had ﬂ”t rented the premiges
from Plaintiff or Tribhovan

'l"h(., Court of first instanee held that the house had belonged 0 ‘

Tribhovan ; that plaintiff was the heir of Tribhovan ; thatkthe de-
fendant occupied the house first as Tribhovan’s tenant and after
Tribhovan’s death as plaintift’s tenant; and that as he refused to
‘pay rent or quit the premises, he was liable"to be’ejected. - A de-
cree was accordingly passed awarding possession of the house to
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1396, the plaintiff. On appeal, this decrec was revérsed by the District
7.1;3 voar Judge for the following reasons i~

# By scckion 111, elawse (3), conpled with seciion 116 of Ack 1V of 1882 a notice to
quit is necessary to determine the tenaney.  Seetion 116 describes the effeet of holding
over. It is contended that the objection was not raised in the lower Courb nor in the
memorandum of appeal ; but that point bas been decided in Vithy v. Dhondi (D,
where 16 was held that it wos open to defendaut to take the olsjection of wany of 1)1‘o;per
notice even in gecoud appeal. I find that in the absenee-of sueh notice no «lecree
for ejeetment can he passed,” : C

BI{A,"’

Against this decision the plaintitl’ appealed to the High Cowt.

Ganpat Smius/aw Rio for appellant ——Sections 111, - clause
(), and 116 of the Transter of Troperty Act (IV of 1882)
have uo application to the presenb case. The present suit
was filed in 1892, 4., before the Act came into force in ‘this
Presidency on the lst January, 1893. Seetion 2 of the Ach
cxpressly declares that it docs not affect any right or liability
arising out of any lepal relation constituted before the Act
comes into forde. The lewer Courb was, therefore, wrong in
giving the Acta re%rospcctive effect, Apart from the Act, the law
s clear that o tenayrt who repudiates the title of his landlord is
nob entitlod to a notice to quit. The disclaimerof the landlord’s
title works a forfeiture of the ton'l.ncy, and renders a notice to
quit unnecessary—DBabe v, Vishvandth @ ; Lalw v. Bds Motan
Bibi @, Inthe present casethere is an additional reasén why a
nokice to quib is not necessary. Itis found as a fact tliat de-
Fondant oecupicd the house as a tonant of Tribhovan., On Tri-
bhovan's death the tenaney became a tenancy-at-will.  The de-
fendant was only a tenant on sufferance. e was, therefore,
liable to e ejected at any thne without any notice to quit—
Kyistnaji v, Antajs O, «fihe suit, Um-cfow isnot bad for Wanﬁ
of notice to quit. : =

diakidey B, Choubal, for respondent :=—The provisions of the
Transter of Property Act, relating to notice to quit, regulate pro-
cedure, and are, therefore, vetrospective.  They govern pending
-suits.  Section 111°(0) of the Act is, thevcfore, applicable to the
prosénb cases  As to the alleged disclaimer of the landlord’s title,
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it is mot shown to have oceurred before the institution of the suit.
The landlord’s title- was repudiated for the first time in our writ-
ten statement in the present suit, Such a disclaimer doesnot
dispense with proof of a notice to quit—Vithu v. Dhondi O
Abw Bakar v. Venkatramana® ; Dodhu v. Midhavrdo ®, Bidba
v. sthvmmth(*) is practically oveuulcd i

J ARDI\D J. :—The ol sjection that notice to qult Was necessary
before suit, was taken on appeal in the District Court, and may be
Leard here—Dodhu v, Mdidhavrdo®. The 11rrht of a yearly tenant
to a reasonable mnotice to quit is a substantial right (Cole on
L_]fsctment Chaptex 3) just as.the right to determine such a ten-
ancy by notice is 2 necessary incident. The suit having befmn
before the Transfer of Property Act, 1882, came into force in this
Presidency, it is unaffected thereby, as provided in section 2,
clause 3, The disclaimer of the landlord’s title ade in the
written statement would not operate by itself as a forfeiture so
as to render notice to quit unnecessary — Vithu v. Dhonde®; Dodluw
v. Mddhavrdo ®. The Court confitms the decree with costs,

Ra’§apz, J.:—The first contention. raised in this appeal has
1efclence to the question whether the District Judge was in
error in applying section 111, clause (3), and section 116 of the
Transter of Plopmty Act to the present case.

It was contended on appellant’s behalf that as the original suib
in the Bérdmati Court was instituted in 1892, long before the
notification. extending the Act to this Presidency was issued: in
January, 1893, the provisions of that Act were not applicable to
the ‘present case. Mr..Chaubal, for the respondents, however,
uiged that the Transfer of Property Act in this connection only
reg ulated.pl ocedute, and came into immediaté operation. We are

of opinion that this contention is not valid, and that the District

id - . - a - ) > - .
Judge was in error in giving a retrospective operation to the pro-

visions of Act IV of 1882 regarding notice. Section 2 of the Act

expressly provides that nothing herein contamed shall be deemed
to affect any right or liability arising outof a legal relationshin

M 1, L. R., 15 Bom., 407, " (3) I, L. R, 18 Bom,, 110,
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constituted before the Act came into foree, which, in this Presidency,
means before 1st January, 1893.  Section 6 of the General Clauses
Act T of 1868 also contains the same rescrvation. The power to
cject 1§ a vested vight whenever it is allowed 1y law or valid
usage, and caanot be said to be a niere matter of proceduore; or a
portion of adjéctive law (In the matter of the Pctvﬁtiony of - Batansi
Kalidnji @), In Bengal, this point was expressly considered in
reference to mortgage suits brought before Act IV of 1882 came
into force in that *Plesidency, and it was held that such suits
could not be treated as being institnted under the provisions
of the Act—DBaij Nith Pershidd v. Moheswlri Persndd @ and
Mohdibir Pershid v. Gungidhar Pershdd®. 'The point was de-
cided similarly by the Allahabad High Court in Sitle Bukhsh v.
Lalta Prasad®. The Madras High Court took a similar view of
sectiond 111 and 112 of the Act in a case where a question of
forfeiture for non-payment of rent arose on a lease of 1849~
Nérdyana v. Nérayina @, Following these authorities we hold
that section 111 (1) and section 116 did not apply to the plesent _

‘suit.

Phis malkes it necessaiy to inguire whether u'nder the faw as
it stood before 1st January, 1893, a notice to quit was necessary
in the circumstances of Lis case. Plaintift brought thig suit, as
Leir of one Tribhovan, to eject defendant from o house which
was leased to defendant by Tribhovan in 1887 and 1871
under two rent-notes. The periods provided for in these leasey
expired lony ago, and plaintifi contended thdt defendant continued
in possession under an oral contract by which he agreed to vadate
the house on demand, and weanwhile pay the old rent of Rs. 13
per annum for 5 khans,  Defendant denied the execution of the
rent-notes; and also disowned the tenaney, and claimned that he,
and not Tribhovap, was owuer of the house.  The Court of first
instance held that the rent-notes were proved, and that defendant
was a tenant of the plaintiff holding over on the old terms. The
guestion for consideration is thus whether, in this state of the
pleadings, defendant.was eutitled to a uotice before plaintiff
M 1. L. R, 2 Bom, 148. h I, L. B., 14 Cal,, 604,

@ L L. T, 14 Cal, 451, ¢ L L. R 8 AllL, 388,
- L LR, 6 Mad,, 527 ab p, 3306,
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could bring the‘cjectment- suit against him. As the rent, accord-

ing to plaintiff, was Bs. 15 per annum, it is clear that the tenancy
was nob from month to month, in which latter ease tho Caleutta
High Court has held thab a month’s notice was reasonable notice
—Nagoordass Muilick v. Jewrdj Biboo ®. . The case clearly $alls
within the principle of the rule laid down in Chaturi Sing v.
Makund La¥l @, where it was held that there was no difference
between the position of a rayot holding without a patta and that
of one holding over after the term covered by o patta with the
consent of the owner, and that such a tenant eould nofybe evieted
without a rpasonahle notice to quit. What is a reasonable notice
is always a question of fact dependent on custom and contract
-—Jagut Chunder Roy v. Rup Chand™, but in the absence of an
oxpress stipulation or local usage to the contrary, it has been hold
that six months® notice 1s reasonahle in the case of lands— Pdndy-
rang v. Yedneshwar O,

It is, however, contended that as defendant in this eade denied
plaintiff’s right, that disclaimer was sufficient by itself to termin-

. s L3 . .
ate the tenancy, and no notice was necessary. This doctrine of

disclaimer wag at one time earried very far, but the first case on
the subject re Dresented by the ruling in Bala v, Vishvandih @
was questioned in Purshotam v. Dattatraye ® and expressly dis-
sented from in Vithu v. Dhondi ™. This latter case was distin-
guished in a later ruling—ZLalu v, Bdi Motan szz ®), but the
suib in this last case was broug ht by the purclmser of the te-
nant’s rights against the 'landlord and it is not, therefom, much
to the pomt here. The distinetion between a disclaimer prior-to
suit and a disclaimer in the course of pleadings, was first noticed
in Vithu v. Dhondi @ and was affirmed in Alu Bakar v. Venkat-
ramandg @ and Dodhu v, Mddhavrdo @, On behalf.of the ap-
pella.nt some stress was laid upon the words “ permissive pos-
session uqed in Keishndji v, Antdage 02, zm«l an inference was

(1) 12 Beng. L. R, 263. Gy L, R, 106 Rom., 407,
) L L. R., 7 Cdl,, 710, ’ ®) L. L. R., 17 Bom., 631,,
& LI, R, 9 Cal, 48, ) I, .. R,, 15 Bon., 407.
0 L T R, 6 Bom., 50. (0 1. L. R, 18 Bom., 307,
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dravn therefrom that defendant was only a tenant on suﬁemnee
The word ¢ permissive” used in that judgment appears to us only
to be used to distinguish such possession from adverse possession,
and it had reference chiefly to the question of limitation. The
poing about notice was not touched upon in that case. In the
present case, plaintiff stabed that the defendant had orally agreed
to vacate on demand, but there was no evidence giwen on this
point. There was no disclaimer of plaintiff’s ownership prior to
the institution of the snif, and the derial in the written state-
ment had not the eoffect of dispensing with the obligation of
giving reasonable notice. The appellant’s sajt was, therefore,
rightly rejected by the lower Court of appeal, though the grofind
assigned by it for dismissing the claim was plainly untenable.

We accordingly dismiss the appeal and confirm the decree Wxth
costs on appellant,

Decree confirmed,

At e e e et st .

APPELLATE CIVIL,

Before M. Justice Jardine and Mr. Justice Ranade.

HARIBHAT GANDABHAT (0RieiNAT PLAINFIFF), APPELLANT, ¢ THE
SECRETARY OF STATRE T'OR ].\TD]A IN COUNCLL (0oRIGINAL De-
FENDANT), RESPONDENT.H

Bombay IRevenug le’:z.sdchum Aet (X of 1876), Sves, 3 and 11-17a;v ijm"t's-;
diction—IForest pfficer ‘@ revenwe officer—Forest Aet (V11 of 1878), See, 81,

The Dar of jnrisdiction contained in scetion 11(1) of Act X of 1876 (oes nob apply to:
eases in which & Colleetor moves under section 81 of Act VII of 1878 to recover, at'
the request of a forest officor, the price of cu% hmber sold by the “latter nnder
section 81 of Act VIL of 1878,

Arrean from the. decision of T. Hamilton, District Judge ,cf{,v
Surat, in Suit No. 1 of 1893,
One Guldbkhan Ahmadkhin puichased certain wood ‘cut in
the Government fofest of Nawdpura in Khdndesh, but as he
. * Appeal, No, 160 of 1894,
(1) Section 11, T}nn.ﬂmy Ravenue. Jurisdiction Act (X of 1876 —

No Civil Court shall entertain any snit against Covernment on aceount of any ach or omiusiqn'foﬁ

.any revenug officer unless the plauintidd first pll'u"(‘ﬂ that, proviously fo bringlhg his suit, he ]l&&:prgé

sented all suchappeals allowed hy the law for the time boing in force ng, within the period of Jimit
tion allowed for bringing such sait, it was possible to peesent,”

.



