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B efore S ir  C- F a rm n , K t., Chief Justice, (.end M r. Justice Farsons.

M AD H 'AVEAO  A P P A JI SATIIE (oEiaiNAL Pl a in t iif ), A i-p e ii a n T, v.  ̂ 1896,
D E O N A K  AND O IH E E S (OEIGINAL DEFENDANTS), RESPONDBKTS."’®' ieh ru a r^  G.

Kholi tSaltlemsnt Act {Bom'bay Act I  o/‘ 18S0), Ssca. 20 aiul 2 l ( i ) — Eoidenoe Avb
( /o /1 8 7 2 ), (S'ec>. 35—Decision o f  a Sarmy Ofjicer as io tenimr—Bhidxng effect
o f  the decision—Burden o f  ])roof.

SL'ctiou 20 of tlic Klioti Settlemcut Act (EoiuLay Act I of 1S80) nii'o\\’ri iil)Oii tlic 
î ui’vey Ofticcr the duty of iuvestigathig and detcrnnuiiig disputots -as to uuy iiuittcr 
whicli ho is bound to record. The tcmu'o upon which any particular survey uuiuhci’ 
is held is one of such matters which he has to dotermlno between the khot and its 
holder. His decision is, Tinder scction 21 of the Act, binding the parties afl'ected 
thei’cby nutll reversed or modified by a final dccree of a competent Conrt, The bnrdeu 
of proof in such case lies iipon the party seeking to vary the decision.

^statements of facts made by a Settlcniont Oflicer in tlie colmiin of remarks In the •»
dharepatrakj bixt not his remarks for the same even though they may consist of state
ments of colhateral facts, whicli it was no part of his duty to incj[uirc into, are admis
sible in evideiice as being entries in a public record stating facts, and made by a i)ublic 
servant in tlie discharge of his official duty, M’ithin the meaning of scction 35 of the 
Evidence Act (I of 1872).

S e c o n d  appeal from tlie dGclsioii of C.E. G. Crawford, Bistiict 
Jaclge of llafcnagii'i, reversing tlio dccrce of Edo Salieb K, N,
Patankar^ Subordinate Judge of Ddpoli.

The plaintiff alleged that the lands iu dispute wore khoti lands 
and brought this suit to set aside the decision of the Survey 
Ofliccr that they were dhd,ra and not khoti. He also asked for 
thal rent (customary rent in kind).

The Subordinate Judge set aside the Survey Officer’s decision 
.and declared that the lands were j)laintilFs khoti. He rejected 
the claim for rent.

h'ecoiid Ax)peal, No. 415 of ISOi.

(1) Sections 20 and 21 of tlio Klioti Soltleuicnt Act (Bombay Act I of ISSO) !—
20. It' it sUall apliear to tlic sm 'vcy olilcor, who fi'aracs the wii’ul roglstor or olhor record, that 

there exists any dispute as to iuiy matter which ho is );oiinrt to rccord, lie maj’, either ou tljc ni^pli- 
cation ot aay of the disputant parties, or of liis own inution, investigate aiKl.tlotcrniino Such disi)Ute 
and frame the said registpr or other record accordingly.

21. In any sucli matter the decision of tlic said survey olficcr, when not Gtial, shall bo 'liiililin'g 
upon all the parties allccted thereby until reversed or modified by a ilual dccree.o£ acom potent 
Court*



1896. On appeal by the defendants the Judge reversed the decree
jiAxiHAVBio and rejected the claim, holding that the lands were dhara. The

I)iiON*AK. plaintiff preferred a second appeal.

lioberlsou with Mahadeo V. Bhat for the appellant (plaiRtifE); — 
The question is whether tlie lands arc the plaintiff’  ̂ khoti or 
defendants'’ dliiira. W e contend thal tliey arc our khoti lands 
and the defendants arc occupancy tenants. The Survey Officer 
wrongly dccided in the year 1889 that the lands wore defendants’ 
dhara. The lands arc .situate in the village of Susheri which is 
a khoti village, and, therefore, irnnul facie  the presumption is that 
these lands arc khoti. The burden of proof lay upon the defend
ants that they are not so. The J udge has wrongly placed upon 
us the burden of proving that the lands are khoti and not dhdra 
—Muhammad Xahiib v. Muhammad IsmailOK A. finding arrived 
at by a Settlement Officer under section 21 of the Khoti Act (I of

* jjlSSU) can be interfered with by a civil Court when there is a
dispute as to the correctness of that finding. AVhcre in a khoti 
village a tenant claims to hold lands as his dhdra, the burden of 
proof is on him.

Assuming, however, that the burden of proof lay upon us, 
we submit that we have sufiiclcntly discharged it by the produc
tion of the original sanad which w'-as granted to our predecessor 
by the Peshwa in 1775. It shows that the whole village was 
khoti, and there was no dhara land in it at the time of the grant. 
The defendants ought, therefore, to show how they acquired dhara 
lauds in the village.

He cited Kirpal Narain Tewari v. Suhurmoni<-\

GanesJi K. Besliamukh, for the respondents (defendants) J— 
The case of Mtiltammad Yahuh v* Miuhammad Ismail '̂> cited as to 
the burden of proof was decided long before the Survey Act was 
passed. The burden of proof lies on the plaintiff. The Khoti 
Act cleal'ly lays down that a person claiming land as khoti must 
J)roye that it is not dhdra. The decision of the Settlement 
OfiScer being in our favour, the burden of proving that the lands; 
are khoti lies on the plaintiff.

(1) 9 Bom. H. C. Eep., 278, (2) I. L. U., 19 Cal., 01, at p. 100. . ^
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Rohertsoii, in I’cply ;—The ruling in Miihanmad YaJciil) v.
Mnlicwmad Ismail̂ ^̂  sliows that the question of tenure was Ma'duayea.o
considered in that case_, becausc specific issues on that point D eonak.
were raised.

The euky of 1862 is admissible in evidence under section 35 
of the Evidence Act. t

EauuaNj C. J. :—Upon the first point which has been argued 
bei'ore us iu this second appeal we do not entertain any doubt.
The Khoti Settlement Act by section 20 throws upon the Surv^ey 
OiHcer the duty of investigating and defcermiuing disputes as to 
any matter which he is bound to record. The tenure upon which 
any particular numbsr is held is one of such matters. That he 
has to determine between the khot and its holder. When ho 
has done sô  his decision is, under section 21 of the Act, binding 
upon the parties affected thereby until reversed or modified by a 
final decree of a competent Court. It is treated as decisive as to 
the matter recorded until the contrary is proved in a competent 
civil Court. The District Judge has rigiitly thrown the burden 
of proof upon the plaintiff who sought before hiui to vary the 
decision of the Settlement Officer.

The determination of this case rests almost altogether upt^i the 
inference to be drawn from the numerous documents which have 
been pub in evidence and to the degree of weight which is to be 
attached to each. Upon a full, careful and exhaustive considera
tion of them the District Judge has come to the conclusion that 
the plaintiff has not succeeded in showing that the decision oi the 
Survey O f̂jcer was erroneous. We are asked to review that con
clusion and to hold that the plaintiff has established his case. It 
is not, WG consider, competent for us sitting in second appeal to 
adopt that course. The lower appellate Court has decided a 
question of fact within its competence from which no appeal lies, 
and it is not the less binding upon us because the evidencd 
adduced is chiefly of a documentary character.

It has, however, been argued that the lower appellate Court lias 
committed an error of law iil treating as irrelevant the reasons 
which the Assistant or Acting Superintendent, lievenue Settle
ment, has given in the column of remarks iu the dliai'epati’ak of
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]896. 1862 for liis statement that “  the tenant .paid the assessment
M a d iia t u a o  tlirongh the khot/^ Their admissibility depends upon whether

Deonab: entries in a public record stating facts and made by a
public servant in the discharge o f his official duty within the 
meaning of section 35 of the Evidence Act. The fac^ that the 
tenant paid the assessment through tl\e khot has been treated by 
tlie District Court as admissible in evidence^ but not the reasons 
which led him to say so. This view is in accordance with tho 
didam of West, J., in Goviiidrav v. liagho It is, in our 
opinion, correct. The Settlement Officer liad to fix the assessment 
upon the land and to ascertain the name of the then vahi- 
vatdar” and who paid the assessment. Statements made by him 
as to these are statements of fact and relevant. The reasons 
which he assigns for making them are not, even though they 
consist of statements of collateral facts, but which it was no part 
of his duty to inquire into.

As to the opinion of the Survey Officer as evidenced by the 
effect of tho dharepatrak and the place assigned to the defend
ants’ ancestor in it the Survey Officer at that time was not 
invested with authority to decidc questions of tenure between the 
khot and his tenants, and liis opinion upon such a subject, even if 
regatarly recorded, would not have been admissible as evidence 
between the parties. This is the view taken by the District 
Judge. He has, however, contemplated the possibility (as in 
these cases of the doubtful relevancy of evidence it is safest to do) 
o£ the Survey Officer^s opinion being regarded as evidence, and 
has expressed his view as to its weight, and has come to tho 
conclusion that, even if he were to take it into consideration, its 
effect is overborne by the other evidence in the case. W e confirm 
the decree with costs.

Ddcree conjirmed.

Ci) 1. L . II., SB oiii., M 3 .
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