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APPELLATE CIVIL,

Befove My, Justice Parsons and Mr. Justice Candy.

BHAY pry BA'LL PA'TIL (oRiGINAL PrAINTIFF), APPELLANT, ». HARI

By VITHU, DECEASED, BY HIS 50X AND BEIR NA'RA'YAN (oRiGINAL
Derexpaxn, REsroXDENT.

Land Refenue Cade (Bom. Aot ¥ af 1879), Sees, 81 and 183 1)—Default in paying
assassinent— Payment of assessment by another—Order of Collector iransferring
lands into neme of person paying assessment—Forfeiture—Subsequent suit by
lef(wlfm to revover the lund-—Jurisdiction of Civil Court—idet XX of 1876, Secs, 4
[0/ and B (QJ, *

An order made by a Collector removing A.’s lands from his khata and transferring
themto B.%s khita, on the gronnd that A. had allowed the assessment thereof to fall
into arrears and that B. had paid the assessment, docs not by itself amount to forfei-
ture of A.s interest in the lands.

A suit by A. torecover such land from B. being simply a snit hebween private
parties for the purpose of establishing a private right, section 4 (¢) of Act X of 1876
does not har the jurisdiction of the Civil Court,

SECOND appeal from the decision of T. Hamlltou District Judge

of Sholdpur, reversing the decree of Rdo Bahddur K. N. Kher,
First Glass Subordinate Judge,

The plaintiff sued in the year 1831 to recover from the defend-
anb certain lands, alleging that they formed part of his pdtelh:
vatan, and that in 1882-83, while he was a minor, the defendant
had wrongfully taken possession of them, asthe plainti s mother
was unable to cultivate them and pay the assessment, and that th
defendant had ever since remained in wrongful possession.

The defendant alleged that the assessment of the lands
having fallen into arrear, the Collector sold them by auction ; that
% Gecond Appenl, No, 223 of 189,

)81 it shall appear to the Collector that a registered eccupant has fatled to pay land revenue,
:and has thus incwred forfeiture with a view to injure or defraud his co-occupants or other persons
inteveste i the continuation of the oecapancy, or that a sale of the occupancy will operate unfairly
‘to the prejudice of such co-occupants oy other persons, it shall be lawtal for him, instead of selling

- ecupaney, to forfeit only the said registered occupant's interest in the samie and substitute the
name  any such eo-ocenpant or other person as registered occupant thereof in the revenue records,
.on hiz payment of all sums due on account of the land revenue for the oecupancy; and such person
£0 beeoming the registered occupant shall havethe rights ana mmedxe% with respect to all other
‘pm sons in occupation provided fcr by scetion 80, N

153, The Collector may declm-e the gecupancy or alienated holding in respect of which an arrear
of land revenue is due, to be forfeited to Government, and secll or otherwise dispose of the saime under
the provisions of section 56 and 57, antl eredit the'proceeds, il any, to.the defaulter’s accounts,
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his (the defendant’s) father paid the arrears of assessment, and
the Colleetor in 1876-77 had made over the lands to him as
owner, and that he had ever since then heen in possession. He
contended that the clail was barred by limitation.

The Subordinate Judge found that the lands had not been
purchased by the defendant at a revenue sale as alleged by him,
that the assessment of the lands having fallen into arrdars in
1881-82, the defendant agreed to pay it and the lands were trans-
ferred to his name; that as there was no declaration by the
Collector is required by scotion 153 of the Land Revenue Code,
(Bom. Act V of 1879), there was no forfeiture of the lands "to
Government, and that the plaintiff consequently had not lost his
rights unless time-barred. Ile held that the claim was within
time, the suit being within twelve years of the defendant’s adverse
possession. e, therefore, allowed the claim.

On appeal by the defendant, the Judge reversed the decree,
holding that the Collector must have taken action uunder section
81 of the Land Revenue Code, and that the transter of the lund
to the defendant’s name was proof that the Collector had forfeited
the lands,

”

The plaintiff preferred a second appeal,

Gangdrdm B. Rele, for the appellant (plaintift) —Section 80 of
the Land Revenue Code is applicable to the case. . Section 81 is
not applicable. It refers to mjury to other co-oceupants. There
ig neither allegation nor evidence of any such injury in the case.
Further, section 81 contemplates forfeiture, and there is no
evidence of forfeiture. Merc transter of the khiita to the defend-
ant’s name cannot operate as forfeiture, because forfeiture must
precede all other proceedings —Dasharatha v. Nydhilehand @,

Mokideo B. Chawlal, for the respondent (defendant):—<=See-
tion 4 () of the Revenue’ Jurisdietion Act (X of 1876) is a bar
to the present suit, Civil Courts are debarred from exercising
jurisdiction in matters relating to the realization of land revenue.

[PArsoNs, J.:—But the present suit is not one for” the real-
ization of land yevenue. Tt is a suit hetween private persons to

M T: L. R., 16 Bom,, 136,
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. redover pessession of- lands, Therefore, secblon 4 (c) of the
Revenue Jurisdiction Act is not applicable.] -

. Next we contend that the plaintiff is not entitled to suceeed
‘becanse his case was -that we had wrongfully dispossessed him,
but no wrongful dispossession is'proved. The Judge found ‘that
we gob ppssession, because the Collector gave it to us. . The case
of the plaintiff has, therefore, failed, :

Section 80 of the Land Revenue Code is not applicable, because
it does mot empower the Collector to-transfer the lands. The
- Collector must: have acted under sections 56 and 57 of the Land
Revenue Code We submit that section 81 is applicable, because
it provides for the substitution of the name of any other co-
ocetipant. The defendant is & co- occupant with the plamtlﬁ
The Judge hasfound that heis a blzauband of the plamtxﬁ’ The
plaintiff ought to have §oucrht redress under’ secfnon 214 (c) of
the Land Revenue Code.

GANDY J. :=The plamblff Bhdua bm B4li stated in his plaint
that during his minority in 1882.83 the deceased defendant Hari
had wroncrfully taken possession of his lands, portion of the
patelit indm land, his ;mother being at that time unable to culti-
vite them and pay thc Judi. - '

Defendant, Hari’s son, replied that as the judi was in a.rrem
the lands were sold by auction in 1878-77, ahd Hari purchased
and took possession of the same, "Both parties overstated their
case, Deﬁgndant called as a witness by plaintiff, admitted that
the lands wefe never gold by the revenue. authorities, - Plaintiff,
called as a witness by ‘defendant, admitted that the lands had
heen taken over by Hari, who pmd the judi which was in arrear.

Bxzbracts. £mm the revenue records, which were put in evi-
dgnce in.the Subordinate Court and in the District. Court on
appeal, show that this took place in- 1882. . No section, of the
Land Revenue ‘Code was apparently quoted in the orders then
given, but it was simply directed that as Bhéu Mad’ not paid the
judi, but the bhanband Hari was willing to pay the same, there
was no objeetion to transfer the khdta to Hari’s name,

" The Subordinate J udge held: that ad- -there was no declar: atxon
by the Collector, as™ required by section 153 of the Land Re-
B 9177 ‘
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- vonue Code, of the forfsiture of the lands to Goverrment, there

was ne’ forte1tu1‘e-—-—Daslna;aHm v. Nydhdlchand O —and ‘thus
plamtlﬁ’s suit being brought within twelve years fram the com.
mencement of Hari’s possession the claim was not fime-barred. . -

The District Judge held, in appeal, that the Collector . must
have taken action urider section 81 of .the Land Revenye Codc, '
and that in that case the rights of the defaulter were edtine
guished, and so Hari bomme qwner of the lands in 1882,

lentlﬁ" has now nnde second appeal to this- Court urging
that there was no forfeiture or O\tmguhhmom of his. 1rﬂhts
in 1882, ...

" My, Chaubal for respondent has raised the 131‘01in’1i11afy- ob_j-ec~
tion that the jurisdjction of the Civil Cowrt is baxred undes
sectlon 4 (¢) of A¢t X of 1876, which provided thab o Civil
Court shall exercise jurisdiction ns to ¢ claims connected with or_
arising out of any proceedings for the realization of anid revenue
or thé rendering of assistance by Govclnment or any oflicer duly,
authorized in that behalf to superior holders or ocoupants for.

‘the recovery of their dues from dnferior holders or tenauts

claims to set aside on account -of irregularity, mistake or any
other ground except fraud, sales for arrears of land revenue. .

We are of opinion that this objection -is not good, Tlns is
simply- & suit between private parties for the purpose ‘of ¢s.
tablishing a private right (section 5 (b) of Act X of 1876), Ag
will be presently sown, no pmcec(hncr% were taken for the real-
ization of tho land vevenue. Iurther, it i evident that no pro--
ceedings could have been taken by the Collector under section 81

- of the Land Revenue Code, for that scction is part of Chdpter

VI of the Land Revenue Code, which treats “of the occupation
of unalienated lands and tho rights of occupants ” (viz,, holders
of unalignated land), The land in suit in 1882 was plitells 1nfim;

‘paying judi to Government, that is, the rights of Government to,

payment of the®rent or land-revenue were fransforred pm*iﬁully_
to the ownership of the watanddr. Section 81 relates to “res
gistered ocenpants” and “occupancies ” which do not include
holders of alienated tands.” It is thus clear that the Collector

) I, Y Roj 16 Box, 136,
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cou{d not “have “taken actxon undel seeinon 81 of the La.nd
Ruvenue Code ; and it is unnecessary to determine the question
whether action taLen under that “section entirely extinguishes
the rights of the plewous registered oceupant

Section 56 . telates to” arreard of land Teventie. due on account
of land by any land-holder, :failure in payument of which shall
makao the occupancy . or alienated Zzoldmj ha,ble to forfeiture,
whereupon the Collector may levy all sums in grrear by sale of
the occupancy o1 alienated holding free from all incumbrances o¥
may otherwise dispose of such occupancy or alienated ‘holding

sander rules or drders under section 214; and by section 57 in the’

event of such forfeiture the Collector can take Immediate posses
sion .of {he land and dispose of the same by placing it in’'the
possession of the purchaser, oF other person entitled to hold it.
In the present case there is nothing to show that the Collector
declared-any forfeiture or took possession of the land, All that

appears is ‘that the plaintiff’s mother and guardian failed to pay

the judi or caltivate the land. Hari thereupon took possession
and paid the arrears of judi, The Collector directed that there
wag no ob,]ec’mon to take the Juds from Harland enter the land
‘in Hari’s khéta, -If it were necessary to determine the- section or
sections of the Land Revenue Code (Bombay Act V of 1879) under

which the Collector must be taken to have acted, then a reference
might e made to section 137, which provides, that land revenue

may-be recovered from the co-shaver of alienated land, and to.

‘section 87 which empowers the Collector to dispose of lands stube
]Gct to the rights -of individuals legally subsisting. *If isnob

clear under which (if any) of the rules’ under sections 56 and

214 the ‘action of-the révenue authorities may be said to have
been ¢aken, © These rules are’ Nos, 58~684, pages 80 to 33, in
the Greneral Rules of the Revenue Department. -Rule 59 relates

to fmfelted alienated holdings, and .prowdes -that the Collector.
shall camse the land comprised in any forfeited aliensted holding

to he entered in the records as unoccupied:unalienated land, and
niay dispose of it in accordance with the rules and orders 'in
foree relating to land of that, degeription. . Itis evident; fnom the
tacts In this case, that no action was taken under that rule. It

is not pr etended that the land- was entered in the records as uns
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ocoupied tinalienated land. All that was-apparently done was
to take the arrear of land. yevenue from s co-sharer (bhauband)

" of the holder, and to enter the lands in the khéta of the said co-

sharer. We cen find no authouty for holding that in such a

‘case the previous holder’s rights are extinguished..

 We, therefore, reverse the deeree of the Distriet Judge and
yestore that of the Subordinate Judge, but vary it to this extent
that plaintiff is bound in equity before he can recover possession
to repay defendant the Rs. 12 which Hari paid- for judi on the

land. Parties to bear their own costs in the Subordinate Court.
“All the fest of the costs to be borne by defendant.

Parsows, J.:—I concur. The evidence on the record dObS not
show under what provision of law the revenue. authorities. pros
fessed to act when they, trapsferred the land to the defendant’s
name in 1883, neither does it show that the land or the plamtlff’s

interest in it was ever forfeited. TIad there.been a suggestion

that any cvidence was fortheoming to prove.a fortelture, I
should have heen inclined to remand the case, steing that no
issues were framed by the Distriet Judge, The defendant, how-
cver, was allowed to produce evidence in the lower Appellate
Court, and T presume that he produced all that was available,’
Whether the revenue suthorities acted under section 81 of the
Bombay Land Revenue Code, as-the District Judﬂc thinks they
did; or whether, as iy more probable, they'did what they thought

Just and right in the éircumstances of the case 'so that the land

should not be entirely lost to the plaintiff, the result is the same; ;
the plaintiff’s interest in the land has never heen forfeited, and,
therefore, still subsists. The defendant, in wy opinion, holds
a somewhat analogous position to that of a sharer who Tas
tedeemed & mortgage and thus obtained possession, Seco Béms
chundra v, Saddshiv 5 Faki Abas v, Puki Nurudin®, On re-

_ paying the money the defendmb has paid for him, the pla,mblﬁ

can, I think, be allowed to recover the possession ef what i§ still

, hm own: Iand

, - Decree reversed,
. “) I L, R’q 11 Bomb, ¢ 2‘?4 o1, L. :.R., 16 Bom., 191,



